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1.1 Introduction

Competition policy and competition law are terms that are not normally well understood. In many instances, competition policy and competition law are regarded as synonymous. The context from which competition is looked at under competition policy is also not without controversy. This is due to failure to distinguish unfair competition from fair competition. In the context of competition as economic rivalry, this can be expected to result in a concentrated market, as failure results in exit from market while the size of those still active increases considerably, resulting in greater market power. The adage: ‘competition kills competition’ have its roots in this argument. 

This module is an introduction to various issues under competition policy and law. It introduces the concept of competition, and discusses in detail the various components of competition policy. The distinction between competition policy and competition law, as well as the various issues regulated under competition law also come out from this module. 

1.2 Competition as a concept

Competition can be defined as a situation where sellers or firms independently endeavour to gain buyers’ patronage through offering the most favourable terms in comparison to others (fair competition). A firm is therefore said to compete with other firms in the same market if the decisions that it takes to maximise profits depend on either the steps taken by the other firms or on the price that other firms are charging. In their pursuit to be ahead of the other, firms have to be always conscious of rivals’ decisions. 

Such a quest is expected to result in firms developing new products, services and technologies to attract consumers. However, once the products are available in the market, other firms will also produce them, implying that it will be largely the pricing system that will determine buyers’ choice. Thus competition results in lower prices for the products, compared to what the price would be if there was only one firm in the market.

Different Forms of Competition in the Market

Before understanding the different forms of competition in the market, it is essential to understand what market is. Market is an exchange mechanism that brings together sellers and buyers of any commodity or service. It is simply a transaction, not a place that is usually supposed to be, where a buyer agrees to pay a price for the product that he buys from a seller. Forms of competition in the market can be distinguished according to the structural characteristics of the market such as: number of sellers and buyers, the type of goods produced, the nature of entry barriers i.e. new firms cannot enter the market, etc.

Generally, there are four forms of market and the associated competition:

(i) Large number of sellers and buyers, identical goods, free entry and free exit

This form of competition is called, Perfect Competition. The existence of a very large number of sellers, producing identical goods, results in same price for these goods. Existence of a unique price implies that in this form of competition, firms are price takers and not price setters and can sell any quantity of the products they desire at the existing market price. A single individual producer whose share in the market is very small cannot influence the market. The degree of competition (price or non-price) is so low that it can be said that competition is virtually absent here. Moreover, on account of entry and exit being free and easy in this market, firms make only normal profits in the long run (i.e. normal return on capital employed which is comparable to that obtainable in other equally risky markets plus a bonus for the risk bearing function that the producer undertakes).

Example: Perfect competition is an ideal situation and does not exist in practice but a near perfect competition can be seen in the market for vegetables. Almost everywhere in the world where there are large number of buyers and sellers, the buyers have perfect information about the market and no individual seller can usually influence the market on his own.

(ii) Single seller, large numbers of buyers, no close substitutes of the product, high entry barriers

 This form of competition is called Monopoly. In this market form, the monopolist (i.e. the only seller) is the price and output setter. The monopolist can set price and allow demand to determine output or, can set output and allow demand to determine price. There may be reasonably adequate substitutes but not close substitutes. For example, road transport services (public and private), airlines etc. are reasonably adequate substitutes for railways but not close substitutes. Because of absence of close substitutes, competition is absent in the railway sector.

Example: In most of the developing countries of the world, pubic utilities such as railways, electricity are examples of monopoly where the State is the sole supplier and there are no close substitutes.

(iii) Large number of sellers and buyers, existence of close substitutable products, no entry barrier
This form of competition is called Monopolistic Competition. Existence of a large number of sellers and buyers may give an impression that this form of competition resembles perfect competition. But it is unlike perfect competition. Here the existence of a large number of a buyers and sellers does not imply that only a single price prevails in the market. Rather, several prices exist in this market form. Each firm enjoys certain price setting power over its product because of product differentiation. Firms do not engage in price competition in this market form since the effect on the demand for the product of the low-priced firm is negligible. Instead, they engage in non-price competition, such as product differentiation, to attract more customers, not as a reaction to the decision taken by other firms.

Example: In most of the countries of the world, markets of the fast moving consumer goods (FMCGs) such as soap, toothpaste and other toiletries are examples of monopolistic competition where a large number of close substitutes are available. However, in order to remain in competition, the suppliers actively engage in product differentiation to attract customers.

(iv) Very few sellers, large number of buyers, large number of branded products, high entry barrier
This form of competition is called Oligopolistic Competition. The number of sellers is so small that they are conscious of their interdependence (be it in price, product or promotion). They take into account the competitors’ possible reactions while deciding their strategy. Firms, in this market form, tend to produce large number of branded goods in order to diversify the product line and thus compete on non-price terms (such as brand loyalty) and strengthen this with high advertising budgets.

Example: CSP (Cellular Service Provider) industry can be taken as an example of oligopolistic competition where only two firms are allowed with respect to each telecom circle. They compete on non-price competition (facilities like cricket match score, stock market quotation etc.) among themselves and take competitors’ possible reactions into account while deciding their strategy.

Need for regulation

As competition results in lower profits, firms have an incentive to seek ways of avoiding it. The best way to avoid it is by obtaining market power, a situation where a firm can have some ability to control the price in a market, or to have some discretionary control over other factors determining business transactions. This can be achieved by creating barriers to entry to discourage other firms from entering, through engaging in collusive behaviour on prices and output, or making other arrangements to restrict competition in the market. Such behaviour result in imperfect competition and is an indication of market failure. 

There is therefore a glaring need to regulate the behaviour of firms to ensure that they do not manipulate the market to evade the principles of competition. The need for such regulation is born out of the realisation that market failure is a reality as it is not possible for a competitive market situation to prevail in the face of the added incentives on the companies’ part. Such need is the justification for interventions into the market through competition policy and law.

1.3 Competition Policy 

Competition policy is essentially understood to refer to a package of reforms and policies that government put in place to have an impact on competition in the local market by directly affecting the behaviour of enterprises and the structure of industry. It refers to a set of government laws and regulations that enhance competition or competitive outcomes in the markets, through creating conducive entry and exit conditions, reduced controls in the economy and greater reliance on market forces. In that regard, the components of competition policy encompasses the following:

(i) International trade policy

A country’s trade policy can play an important part in shaping competition in its economy. The volume of goods available in the market depends on the extent to which the economy is open to the outside world. Having a tight trade policy restricts competition in the market, and can result in the manipulation of the market by dominant domestic firms. On the other hand, trade liberalisation results in an influx of goods into the economy, which could also have a huge impact on the nature and extent of competition in the market, and encourages domestic competition as well. Thus, the international trade policy of a country plays a role in shaping out the nature of competition in the economy.  

(ii) Industrial policy

The level of competition in an economy reflects the country’s attitude towards entry and growth of firms. Regulations focusing on entry and establishment of business in a country are important in shaping up competition. If a country has a restrictive industrial policy regime in which entry and growth of firms is subjected to stringent licensing conditions and monitoring, few firms would enter the industry and the resulting level of competition would be low. An effective competition policy advocates for the removal of obstacles and facilitates investment flows by providing a predictable legal and regulatory environment that reduces the scope of arbitrary decision-making, thereby instilling transparency in the system. 

(iii) Privatisation reform policy

Government’s direct involvement in the production and distribution process of the economy, particularly in direct competition with private companies, deters private participation and stifles competition. This is normally a results of absence of competitive neutrality, where government will not extend the same support it offers its companies to the private counterparts. On the other hand, privatisation reforms that only result in the transfer of the monopoly from public to private hands can have serious negative effects on competition in the economy. Thus, the structure of the privatisation reform package plays a critical role in determining the nature of competition in the economy.  

(iv) Labour policy

Labour regulations impact production cost and convenience adversely and result in entry into the informal sector being preferred to significant investment in the formal sector. Strict labour laws may end up acting as entry and exit barriers, resulting in lower entry and competition, for example, high minimum wages may be an entry barrier while rules giving too much protection to employees against being fired may be regarded as an exit barrier. 

(v) Regulatory reform policy

The opening up of different sectors like telecom, electricity, water, etc. to private players saw the need for the introduction of economic regulatory frameworks becoming necessary. Through their regulation roles, these regulatory bodies’ actions and recommendations have a direct impact on competition, given that they determine entrance condition (through licensing) and viability (through tariff regulation). Some of them, especially those established before the establishment of competition authorities, have mandates extending to the handling of competition issues. Thus, a country’s approach towards regulatory reforms through its policies will determine the nature of competition to prevail in the economy.

(vi) Intellectual Property Rights policy

Competition policy is interrelated with intellectual property rights (IPRs) policies. On one hand, IPRs bestow the holder some legal monopoly over an invented product/service, which can be easily abused. On the other hand, competition policy advocates for the encouragement of entry into sectors where there are monopolies. Thus, ideally IPR laws should allow for flexibilities which protect the innovator while at the same time, giving room for some action to be taken in the event that there is abuse of such rights. Thus the extent to which a country’s IPRs policy allows for measures against anticompetitive conduct will play a role in shaping the extent to which markets are competitive.

(vii) Competition Law

The other component of competition policy, which is considered to be the most critical, is a competition law. This comprises of legislations, judicial decisions and regulations specifically aimed at creating institutions for preventing anti-competitive business behaviour. It generally focuses on three issues: regulation of anti-competitive mergers and acquisitions, prohibition of abuse of dominance and prohibition of anticompetitive agreements among companies. In other jurisdictions, competition law also encompasses the control of unfair trade practices. 

Thus, it is important to note that competition law is not synonymous with competition policy. Rather, competition law is just one component of competition policy, and is just a step towards the establishment of a competition policy. Many jurisdictions however, despite over a decade of competition law implementation history, are still to adopt comprehensive competition policies. 

Box 1: Establishment of competition policy for Australia

1.4 Practices regulated under Competition law

1.4.1 Anti-competitive Agreements

This refers to agreements between firms that are intended to restrict competition for profit motives. Such agreements are prohibited by competition laws and generally fall into two categories; horizontal and vertical. The Competition Law 2004 of Vietnam, though made no clear distinction between horizontal and vertical agreements, provided a list of those arrangements that might restrict competition and run against the spirit of the law in its Article 8. For a more detailed discussion of the law, see the module on Anticompetitive Agreements (Horizontal and Vertical). 

Horizontal Agreements

These are agreements entered into by firms who happen to be competitors, i.e. they are agreements among firms in the same line of business. These agreements are also referred to as cartel agreements.
 Horizontal agreements are regarded as the most harmful to competition, and can take place through the following forms:

(i) Price fixing agreements

This refers to agreements entered into by competitors that are intended to have an impact on the price of the product. Such agreements are intended to ensure that prices are kept above the competitive rate, to allow the cartel to reap some above-normal profits. Such agreements can include the following:

· Agreements on the price to be charged to customers;

· Agreements on the margin or frequency of price increases;

·  Agreements on a standard formula for computing prices;

· Agreements on credit terms to be applied on the product;

· Agreements on discount terms to be applied;

· Agreements not to reduce prices without notifying other cartel members; etc.

(ii) Bid-rigging agreements

These refer to agreements by competitors intended to decide on which member of the cartel will win a tender/bid. The process will be similarly repeated in turn to allow all members of the cartel an opportunity to benefit from the scheme. The categories of bid rigging include the following:

· Bid rotation

This is where the competitors take turns to be the winning tenderer, with the rest submitting bids that give the intended winner the advantage, such as quoting higher bids than those for the selected member. The companies agreeing will give each other an equal chance of being a winner in future.
· Bid suppression

Under the agreement, members decide not to submit their bids to allow the decided winner to win uncontested, or to increase the chance of the members from winning against non-cartel members.

· Complementary bidding

Under complementary bidding, firms make an effort to give the appearance that the process is genuine and competitive. However, because the bids have all been seen by the members, some suppliers would have put in some conditions which would be unacceptable to the buyer, enabling one of them to win. Thus, the bids would be very similar to give impression of genuine competition, while others conceal secretly inflated prices.

· Sub-contracting Agreements

The members would agree and decide a winner, and then the winner will undertake to give the others some lucrative subcontracts to be financed through high price bidding. The other parties will therefore ensure that they do not compete for the tender by either refraining from bidding, bidding higher or putting terms that ensure that they will lose. 

(iii) Market allocating agreements

Marketing allocating arrangements can take place through members deciding to allocate themselves customers to serve or geographic territories to supply their outputs, and void competing with each other. After the agreement, the member allocated the territory will be free of competition and will have full discretion with respect to price, service and quality, enabling the member to get super normal profits. 

(iv) Output restricting agreements 

Under this arrangement, competitors agree to limit the output they produce or supply into the market. Such decision would result in some artificial shortages of the product, resulting in excess demand for the product. With excess demand, the members will have the power to influence the price that they can charge, enabling them to get super-normal profits. In extreme cases, members can also sell at abnormal prices outside the normal market system (black market) in order to bridge the gap between demand and supply.

(v) Joint boycott 

A joint boycott or joint refusal to deal by competitors is an agreed position by members to enable the use of combined market power to force a supplier, a competitor or a customer to agree to an action that harms competition by refusing to deal with the company. For example, by threatening to stop buying from a supplier, two very large retailing customers might be able to force a supplier to agree to sell under anticompetitive terms that are meant to push prices up. The use of this kind of threat is usually designed either to put non-member competitors out of business or to manipulate the terms of trade to result in more profit through eliminating competition. 
Vertical Agreements

Vertical agreements refer to arrangements between firms enjoying a supplier-customer relationship, i.e, agreements involving an upstream firm and a downstream firm. Examples include agreements between a manufacturer and a wholesaler, or a wholesaler and a retailer. Such agreements may either be implicit or explicit, implying that firms can decide to enter into detailed written contracts or they may simply have a verbal agreement. Such decisions become anti-competitive
 when they result in market foreclosure, especially when other companies in similar need of the service are no longer able to have access to the products because their competitor has a written agreement with the supplier and get first choice treatment. Categories of anticompetitive vertical agreements include the following:

· Resale price maintenance

Resale price maintenance is the practice whereby a manufacturer and its distributors agree that the latter will sell products of the former at certain prices. Resale price maintenance can either be minimum resale price maintenance, where the distributor agrees to sell the product at or above a certain price, or maximum resale price maintenance, where the distributor is prohibited from selling at or below a price ceiling. Maximum resale price maintenance has advantages to the public and is normally exempted from other competition laws, but it may actually drive small companies, without the advantages of economies of scale, out of business as the stipulated price ceiling may result in losses. Minimum resale price maintenance can restrict competition as it prohibits firms from out competing each other through charging prices below the set minimum price, even if it is profitable to do so. 

· Exclusive dealings or distribution agreements

Exclusive dealing is an agreement whose effect is that either an upstream firm is not allowed to sell to competitors of the downstream firm, or the downstream firm is prohibited from buying from competitors of the upstream firm. Thus exclusive dealing arrangements arise when firms undertake to deal with no one else except the party to the agreement or other firms can only be dealt with once the party to the agreement has been supplied, in which case the dealing will be conditional upon any excess supply remaining. Such agreements tend to have adverse effect on competition, since they may restrict the access of upstream rivals to distributors. Rivals may be foreclosed from the market altogether or, more commonly, forced to use higher cost, or less effective, methods to bring their products to market. In either case, competition can be reduced through either reducing the number of manufacturers serving the market or by artificially raising the costs of some manufacturers.

· Tie-in sale agreements

These are agreements whereby downstream firms are forced to agree to purchase a certain range of products in order to be allowed to purchase a particular product. As such agreements arise because the party dictating such a scheme is dominant, this also falls under abuse of dominance and will be discussed later.

· Quantity forcing

Under this arrangement, a downstream firm enters into an agreement with the upstream firm that it can only purchase a product if it undertakes to purchase at least a prescribed minimum quantity of the product. This adversely impacts competition as it results in only those firms that can afford such prescribed quantities being able to get the product.

1.4.2 Abuse of dominance

Abuse of dominance occurs when a firm in a dominant position engages in practices that are aimed at stifling the level of competition in the market. Such practices are prohibited by competition law. A firm is said to be in a dominant position if it is in a position to control the market outcomes for a particular good or service. Dominance is normally analysed by regarding the extent to which an organisation has the ability to influence the price of a particular commodity or service through its individual action. As the name suggests, the concern is not on dominance, as this may be a result of legal business advantages, but the abuse of such dominance to negatively affect competition in the market. In the context of Vietnam, the Competition Law 2004 defines enterprise(s) in a dominant position in its Article 11, and prescribes those abuses of dominance prohibited in its Article 13.

Abuse of dominance practices can be split into two categories; exploitative and exclusionary practices.

Exploitative Practices

These are actions where a firm in a dominant position engages in practices that are intended to gain profits by exploiting customers or its competitors. This includes those practices where a firm takes advantage of its market power by engaging in the following:

· Excessive pricing

Excessive pricing takes place when a firm in a dominant position takes advantage of the absence of competition by charging excessively high prices compared to the situation that would have prevailed under conditions of competition. Although this abuse may be difficult to prove, it is prohibited by many competition laws, where the task is to prove that the margin between the per-unit costs and the price can not be attributed to anything else except market power. Excessive pricing is anticompetitive as it prevents downstream firms from entering the industry and pricing their products within the means of the consumer. This makes the demand for the downstream product very low and only few firms interested in producing it.

· Discrimination

This refers to a situation where a firm in a dominant position takes advantage of absence of competition by applying different conditions to different customers for equivalent transactions. This is normally through applying different prices (price discrimination) to buyers in the absence of appreciable cost differences in supplying them, or charging the same price to customers even though there are different costs for supplying them. Discrimination can also apply to other trading terms besides price (delivery terms, credit terms, packaging etc). The practice is anticompetitive, given that firms that buy at a disadvantage due to being discriminated against will also find their costs higher than those given preferential treatment, and hence they would be at a disadvantage in determining prices.

· Tie-ins

A tie-in falls under abuse of dominance when a firm makes the sale of one good (the tying goods) to customers become conditional upon the purchase of a second good (the tied goods). Such behaviour can only be considered abusive if the selling firm is dominant in the sell of the tying good (hence the buyer can not go elsewhere) and the buying firm was not in need of the tied goods, or would have preferred buying it elsewhere. This might therefore imply that while the firm does not have significant competition in the supply of the tying good, there is some significant competition in the tied good. Thus, the tie-in arrangement would be made as a gimmick to market the tied good and reap super normal profits. Such a scheme imposes additional costs on downstream firms, which may negatively affect the competitiveness of the pricing of the end products.

Exclusionary Practices

This refers to practices by a firm in a dominant position intended to suppress competition or to drive competitors out of the market. This can be done through the following ways:

· Refusal to deal

This refers to a practice where a firm in a dominant position, refuses to supply goods to a dealer without justifiable reasons. Although this may not appear to be anti-competitive
, they become so when used as a form of pressure for non-compliance, or are used to disadvantage one player in competition with the preferred dealer. But the competition laws in most jurisdictions discourage refusal to deal mostly in relation to essential facilities where the dominant enterprise has favourable infrastructure and does not allow any rivals from competing by refusing to supply or distribute services or products. Refusal to deal can also occur when the dominant firm is vertically integrated and deliberately withholds. Thus refusal to deal is anticompetitive.

· Predatory pricing

Predatory pricing occurs when a firm in a dominant position temporarily charges particularly low prices in an attempt to eliminate existing competitors, or as a way of creating a barrier to entry into the market for potential new competitors. This implies that the predator will incur temporary losses during its low pricing policy, which it would recover through excessive pricing in the future once rivals have been chased off the market. Thus, for predatory pricing largely hinges on the ability to raise prices once rivals have been disciplined or have exited the market. As low prices are of benefit to consumers, it is important for competitors alleging predatory pricing to prove that the per-unit price being charged is indeed below the average unit costs of production. The practice is anticompetitive as it directly reduces the number of players in the market.

· Raising rivals’ costs of entering market

This arises when a firm in a dominant position engages in behaviour that is meant to increase the costs of doing business for its rival smaller firm. Examples include paying higher wages than normal and then ensuring that the smaller firm is forced to pay the same rate, possibly through labour unions, strategically advertising to such a degree that it raises sunk cost investment for small firms and potential entrants, or engaging the firm in litigation with no hope of winning but to increase its costs. Such actions would be ensured to discourage entry and maintain dominance.

1.4.3 Anticompetitive mergers and acquisitions

Firms may also try to curtail the level of competition in the market by strategically combining with, or acquiring other firms in related businesses to eliminate competition or to acquire some market power. Competition law therefore regulates mergers and acquisitions, in order to prohibit those that are likely to cause significant lessening of competition. Determining whether a merger or an acquisition will be anticompetitive is a forward looking exercise and as such it is important to understand the motivation behind the proposed merger for a proper analysis. It is important to understand that a large number of mergers pose no threat to competition, or even if there is potential threat, the damage would not be significant. Such mergers may also bring immense benefits, not only to the firms involved and the whole industry, but also to the general public. In such cases, there would be a need to decide whether the adverse impact on competition outweighs the benefits to be brought about by the transaction. Mergers and acquisitions are regulated under Section 3 on Economic Concentration, Chapter II (Controlling competition-restricting acts) of the Competition Law 2004 of Vietnam.

A better understanding of how firms can use mergers and acquisition anticompetitively can be established by focusing on the different types of mergers, given that each type gives rise to different concerns. There are three distinct types of mergers, even though a merger can have elements of two or more category at once through subsidiary companies. These are:

Horizontal mergers

This refers to those mergers in which the firms involved sell the same product or close substitutes, i.e. the firms are actual or potential competitors. The term horizontal imply that the firms are at the same level in the production chain, such as two bakeries or two flour millers. Horizontal mergers are considered the most harmful to competition as they directly result in the reduction in the number of independent players in the market. The anticompetitive effects of horizontal mergers arises from two broad categories; unilateral and coordinated effects.

· Coordinated effects

Concerns for coordinated effects arise from the fact that a horizontal merger decreases the number of players, thereby making it easier for the remaining firms to coordinate their behaviour, either implicitly or explicitly, resulting in the competitive price, quantity, and quality will not be reached. Thus, coordinated effects concerns for horizontal mergers are that they are most likely to lead to horizontal anticompetitive agreements.

· Unilateral effects

Unilateral effects concerns for horizontal mergers arise due to the fact that they may directly results in the firm created by the merger becoming a single firm with substantial market power, brought about by an increase in the market share. A worst scenario is where a horizontal merger results in a monopoly, where the parties to the merger constitute the players in the industry. Thus, the concern is that such mergers may be used by firms to obtain market power, where they would reap profits by having control over prices and output.

Vertical mergers

Vertical mergers involve mergers between firms at different levels in the same chain of the production process. In other words, they occur when firms enjoying actual or potential buyer-seller relationships merge. Examples include a merger between a bakery and flour milling company, or a wholesaler and a retailer in the clothing industry.

Unlike horizontal mergers, vertical mergers do not reduce the number of players in the relevant market, but they may also give rise to serious competition concerns. The most serious concern that can arise is market foreclosure, where one company merges with suppliers of critical raw materials and denies its competitors access to the raw material. Similarly, competitors of the downstream firm, traditionally relying on the upstream firm as a market may also find themselves unable to sell to the firm as the upstream firm tries to give its subsidiary an advantage. It is important however to note that vertical mergers can also give rise to numerous marketing advantages and other advantages associated with vertical integration, which have to be carefully weighed against anticipated negative competition implications. 

Conglomerate mergers 

This refers to mergers where the parties involved are in business activities that are not related. More specifically, this is where the companies neither produce competing products, nor are in actual or potential buyer-seller relationships. Conglomerate mergers are considered the least harmful to competition and may be exempted from competition law. The concern with conglomerate mergers, sometimes referred to as the ‘deep pockets’ concern arises from the fact that such mergers can create a firm that is so large in terms of assets and financial resources, which they can easily use to engage in anticompetitive practices. Through the use of their deep pockets for example, they can afford to survive longer period of intense price competition to the extent of predation, until competitors have been driven off the market.  

A hypothetical case in Box 2 below will help sum up the anticompetitive practices that have been discussed.

Box 2: Hypothetical case involving potential anticompetitive conduct

The car manufacturing industry in country Jex has six car manufacturing companies. These are AA Dealers, Best Car Dealers, Safest Wheels, Joy Ride, Go Easy and Your Car. Best Cars is the leading manufacturer with about 40% share of the market. The companies have strategically located plants and sale points in all provinces of the country. The six companies have all successfully applied for franchise from renowned car dealers world wide.

There are four well established suppliers of spare parts and vehicle kits in the country. These include All Parts, a subsidiary of Best Car Dealers; Parts Galore; Fix-It Investments; and Your Parts services. In 2004 there was a discovery of oil in Jex. This has seen Jex becoming an oil producing country, and imports have been reduced significantly as the country used to import all its fuel requirements. The price of fuel has dropped significantly and this has triggered a sudden increase in demand for cars, making vehicle selling one of the most profitable ventures in the country. 

Best Cars has approached the competition authority that it intends to acquire Safest Wheels. The competition authority had also received numerous complaints from other vehicle manufacturers that they were failing to get spare parts from All Parts and Parts Galore for unclear reasons, while Best Cars is always given priority. The companies have since dropped the allegation, saying they managed to amicably resolve the issue. Similarly, a concern has been raised by the general public following a meeting that was attended by all players in the vehicle manufacturing industry, which is alleged to be responsible for the recent unprecedented price increase of about 20% by all vehicle manufacturers.

Questions

1. What type of merger is being proposed? Name some of the likely competition concerns to be brought about by it.

2. Identify two other types of anticompetitive conducts being alleged in this example.
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Box 1: Establishment of Competition Policy for Australia


Australia is one of the few countries with a competition policy framework in place. Before the establishment of a comprehensive competition framework, the Trade Practices Act, 1974 was the only legislation to ensure the prevalence of a competition culture in the economy. However, as the microeconomic reform programs gathered pace into the 1990s, it became increasingly evident that the limited purview of the competition law would severely constrain the scope for further economic reform and the development of a competitive national economy within an increasingly competitive international setting.


In 1991, Government leaders and representatives agreed that a national approach to competition policy be considered to ensure that consumers benefit fully from the structural adjustment initiatives and other reform programs then under way. They agreed competitive markets would achieve a more efficient allocation of resources within the economy and noted the role national competition policy could play in underpinning the effective functioning of those markets. A National Competition Policy Review Committee (referred to as the Hilmer Committee after its chairman) was established in 1992 for an independent inquiry into competition policy in Australia.


The Committee came up with significant recommendations, most of which resulted in the competition policy. Coming up with the policy entailed significant changes including structural reform of public monopolies; review of anti-competitive legislations and regulations; third party access to services provided by essential facilities; the elimination of net competitive advantages enjoyed by government businesses where they compete with the private sector; and the application of these principles to local government. A review of anti-competitive legislations virtually implied reviewing all legislations (including sector regulations) in the country and making amendments to those with provisions that could be regarded as being anti-competitive. A range of processes aimed at promoting competition were set in train by the competition policy agreements. For example, governments agreed to examine the structure of publicly-owned monopolies before introducing competition to a sector traditionally supplied by a public monopoly and before privatising a public monopoly.


Although the Trade Practices Act, 1974 remains the competition law, the Competition Policy Reform Act was established in 1995 for competition policy. The Competition Policy Reform Act created two new institutions to oversee the implementation of the competition policy package; the Australian Competition and Consumer Commission (ACCC), and the National Competition Council (NCC). ACCC was created through the merger of the former Trade Practices Commission and Prices Surveillance Authority with the principal function of enforcing the TPA. The NCC was established on 6 November 1995 pursuant to section 29A of the TPA as an independent advisory body for all Australian governments on National Competition Policy issues. 


Source: Parliament of Australia Library online publication, “Australia's National Competition Policy: Its Evolution and Operation”.














� It is important to note that in some texts, “cartel” is used to refer to the agreement itself, while in some others (and in this context as well), it refers to the firms that are involved in the agreement.


� Vertical agreements in general are not necessarily anticompetitive as some can have no or positive impacts on competition. Thus, care should be taken to distinguish between those agreements punished by competition law, discussed in this section, and other agreements which may not be prohibited by competition law.


� Firms generally should be free to choose to give preferential treatment to traditional buyers, related enterprises, dealers that make timely payments for the goods they buy, or who will maintain the image or quality of the manufactured product, etc.





PAGE  
13


