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Introduction

The complementarities between competition and consumer protection is no longer a new and debatable issue in any discussion pertaining to competition policy and law, but rather a settled one. 

Competition presses producers to offer the most attractive price and quality options. In competitive markets, producers must gain new sales, new clientele by satisfying consumer needs by increasing the range of choices available, since if consumers dislike the offerings of one seller, they can turn to others. This is because the availability of substitutable goods at acceptable prices in competitive markets enables consumers to shift purchase, which imposes a rigorous discipline on each seller to satisfy consumer preferences.  

Further than increasing the choices available to consumers, in competitive markets, long-term competitive strategies make it imperative for producers to provide correct and useful information about their products, to fulfill promises concerning price, quality, and other terms of sale, and thus to improve their image toward the consumers. Producers also need to make innovation a continued practice if they do not want to be left behind in the race to satisfy the changing demand. Thus, in its mandate of ensuring the markets function competitively, competition policy and law becomes an effective tool to promote consumer welfare, which is also the objective of consumer protection policy. 

However, since markets are not always competitive, naturally or as a consequence of private intentions, and since market failures have become an inevitable by-product of any liberalised and open market, producers are not always punished for their dishonesty or deterred from committing frauds. Information asymmetry and limited awareness, besides, also make consumers vulnerable to cheating, frauds or scam. While competition policy and law takes care of competitive behaviours of competitors, regulates conducts if the monopolists, and punishes the cartelists, etc, it might somehow overlook the smaller grief of the common man, the consumers. The merits of competition are negated before reaching the final goal – consumer welfare.  

Consumer protection policy has a vital role to play in addressing this type of problems. It works to ensure that consumers can make well-informed decisions about their choices and that sellers will fulfil their promises about the products they offer. In other words, consumer protection policy prevents producers from engaging in unfair practices while seeking to increase their sales.

Subsequently in this module, we would discuss in details how these two types of policy, which share a common ultimate objective, complement each other, and what are the specific areas of interface. The discussion would also entail examples and specific scenario-mapping from Vietnam in terms of both competition and consumer protection policy.  

Overview of Competition and Consumer Protection Policies

Competition Policy/Law 

A certain approach to development is concerned with latest technologies, export promotion, industrialisation, and more competition to provide better choice and so on. At the core of this lies the enhancement and maintenance of competitiveness. Competition policy is an integral part of this approach.  

Competition policy and competition law are distinct concepts. Competition Law is a subset of Competition Policy. 

Competition policy refers to those government measures that directly affect the behaviour of firms and the structure of the industry. It is an integral part of economic policy, and may embrace several elements such as trade liberalisation, industrial, investment, and privatisation policies, which have the main objective of preserving and promoting competition as a means to ensure efficient allocation of resources in an economy, resulting in the best possible choice of quality, the lowest prices, and adequate supplies to consumers.  

Competition law, on the other hand, is a body of legal rules and provisions that ensures fairness and freedom in the marketplace by prohibiting certain acts for example, cartels, bid rigging and anti-competitive mergers etc which impede the competitive process and hamper the legitimate rights and interests of other market players, including consumers. As mentioned earlier, competition law is but one of the elements of competition policy. 

The relationship between the two can be expressed by the following equation:
	Competition Policy = Economic Policies Affecting Competition + Competition Law


Consumer Protection Policy

According to another approach to development, fulfilling the minimum basic needs of the people, removing the sources of poverty and marginalisation, focusing on problems like unemployment and basic health services etc. is of primary concern. Consumer protection policy is part of the strategy that emanates from this approach. 

As suggested by it name, the centre of consumer protection policy is the consumer, as distinct from competition policy and competition law, which are concerned with competitiveness, efficiency, firms and their behaviours, industries and their structures, and nonetheless consumer welfare. Simple as it may seem, the ultimate objective of consumer protection policy – consumer welfare, a consumer protection policy may contain many different types of instruments, all of which can be highly effective in at least some situations. Some of the tools are aimed at helping consumers directly, such as consumer education and assistance provided to consumers on how to seek redress when they have been affected by unfair commercial practices. Other measures are directed at firms supplying products, such as requirements that certain information be provided to consumers or restrictions on some types of sales and advertising practices. 

A consumer protection policy may include the following elements:

· Consumer awareness and education 
· Information provision and disclosure
· Contract-term regulation 
· Cooling-off periods 
· Moral suasion 
· Codes of conduct 
· Standards and safety
· Product liability 
· Licensing and accreditation 
· Prohibitions 
· Dispute-resolution and redress mechanisms 
· Enforcement strategies 
A consumer protection law might include many of the above elements, and constitute an important subset of consumer protection policy. On the other hand, many of the above elements can also be addressed by several separate laws and regulations. In that case, these respective laws and regulations, together with the consumer protection law, constitute a country’s consumer [protection] policy.
Competition and Consumer Protection in Vietnam
In Vietnam, after the launching of the Doi Moi process, when Vietnam’s economy started dealing with the forces of the market economy, the problem of consumers’ interest emerged and the issue of consumer protection began to take shape. Since then, the body of legal instruments for protecting consumers’ rights has been gradually built up, with the most important legal instrument to date being the Ordinance on the Protection of Consumers’ Interests of Vietnam (No 13/1999/PL-UBTVQH10), which was adopted by the Standing Committee of the National Assembly in April 1999, taking effect from October 1999. Furthermore, the Decree No. 69/2001/ND-CP was issued by the Government of Vietnam for detailed guidelines on the implementation of the Ordinance, then the Decree No. 29/2004/ND-CP authorised the Ministry of Trade of Vietnam to take charge of State management of consumer protection issues as stipulated by law. In addition, Vietnamese consumers are protected by regulations in legal documents such as the Civil Code, the Criminal Code, the Commercial Law, the Law on Public Health Protection, the Law on Environmental Protection, the Ordinance on Goods Quality, the Ordinance on Measurement, the Ordinance on Food Hygiene and Safety, etc… Most recently, the legal corridor for consumer protection has been improved with the provisions of the Competition Law 2004 and the Decree No.55/2008/ND-CP, which has superseding power over the Decree No. 69/2001 for detailed guidelines on the Ordinance 1999.
In addition to common consumer abuses that happen elsewhere in the world, such as misleading advertisement, unfair contract terms, or unreasonable price hikes, etc, consumers in Vietnam are also subject to another set of serious problems, relating to quality, standards, safety and intellectual property rights. Sub-standard and unsafe products have become almost a factual presumption, despite the supposed raised income level and quality of life. With the remaining weak mechanisms and tools for policing market behaviours of firms, fake and imitated goods are quite prevalent, affecting consumer’s health, & even costing their life, like fake drugs. Fake goods and low quality goods are serious challenges for Vietnamese consumers. Besides, many goods imported illegally into Vietnam are of low quality, fake goods, uncontrolled goods (like no permitted pesticides) or harmful to consumer’s health (like tobacco, unhealthy entertainment facilities). Therefore, in addition to struggling against fake goods, Vietnamese consumers have to struggle against smuggling goods, not only for the interest of the country, but for the interest of each consumer individually.
Box 1 - Giving promotional cell phones to appropriate consumers’ money?

	Anh Tu Co. Ltd is a Vietnamese company specialised in hardware and electronics. Anh Tu started its ‘special’ promotional programme since the 20th of January 2005. According to the promotional programme, any customer who made a new purchase at any Anh Tu distributing outlet would be given a coupon which rewarded a CDMA Morotola C131 mobile phone, provided that the customer agreed to subscribe for a Free 1 post-paid service package offered by S-Fone, with a subscription charge of VND200,000 per package.

A total of 3,200 customers were cheated by this promotional programme (which made the total amount of money Anh Tu appropriated amount to VND640mn), not knowing that from the 11th to the 30th of January, S-Fone – the CDMA network service provider, is giving 01 such mobile phone to any new user of the Free 1 package free of the VND200,000 subscription charge.


To add to the problems, when it comes to services and utilities, even commonly used such as public transportation, electricity, water and sanitation, Internet, post and telecommunication, banking, etc, consumers are also faced with a multitude of issues, ranging from monopoly (which essentially means lack of choice), unsatisfactory quality of services delivery, high costs, lack of complaints handling mechanisms, etc. 

Box 2 - Apartment buildings – A monopolistic telecom market

	In Hanoi, in 2005, there were around 45 apartment building projects being undertaken, out of which 20 had already been completed and put into use. It was, however, reported that in all those apartment buildings, the consumers did not have choice as regards cable television, internet or telephone connection. They were forced to use the services provided by only one specific service provider.

Ms. Thu Hoa, who stays at one of the apartment building – KT4-Dinh Cong, said her family was forced to use the fixed line service provided by the Hanoi Post and the Internet service provided by the Vietnam Data-communication Company (VDC), even when the service charges are higher than that offered by other companies. Besides, while cable television is popular all over the city of Hanoi, people who stay in apartment buildings in Dinh Cong, cannot get the connection by any means.

In the Trung Hoa-Nhan Chinh area, Vietel is the only service provider available to 1,768 apartments. Though the consumers in these apartments were provided with all basic telecom services, they could not enjoy any new service available in the market until Vietel was able to provide it. Ms. Thanh Kim, one of the resident in the area, informed that though her family used Internet on a frequent basis to contact family members abroad, they could not get ASDL connection because this service was not available with Vietel at the time. Therefore, they had to use the dial-up connection, which was expensive and yet very slow.

Any complaint from the residents in these apartment buildings are met with the same answer from the Management Board of the buildings: Any service provider who want to do business in these buildings needs to enter into contracts with the investors from the beginning. After the buildings are put into use, no service provider can participate in the market any longer.

A Board member of the Hanoi Post said, “We normally start talking to the investors even when the project is still being drafted. Since providing services in these apartment buildings is a very profitable business, all telecom providers would want to do business here. To be selected by the investors, the telecom service providers would have to pay some palm-money.” He also revealed that each telecom provider would be long-term business relation with one or a number of investing companies so that they can get hold of service provision contracts whenever there is a new apartment building project; for example Hanoi Post has a very close business relation with the Housing and Urban Development Corporation (HUD).

Unfortunately, it is also because of the existence of this type of close relation, the consumers are the only one to suffer when such relation fails. HUD used to have a contract with the Vietnam Cable Television Co. to provide cable TV service to apartments in the Dinh Cong area, the Hanoi Cable Television Co. therefore could not enter the market. However, few years have passed without the cable connection by the Vietnam Cable Television Co. being installed in the apartment buildings in this area. The Hanoi Co. later did not want to be involved due to complicated procedures. The apartment residents in the Dinh Cong area, therefore, were deprived of this basic service involuntarily.       


Finally, in much of our everyday life in Vietnam, we often encounter ads of products or services which claim ‘consumers’ confidence’ or high-quality stamps ‘authenticated by consumers’. These might be either misleading or of ambiguous sources, though in some cases, were qualified by State agencies. The problem is these are said and done on behalf of consumers, with the major objective of spawning more purchase from them. Such work should have been done by the consumers themselves, through more accountable processes, or by a truly consumer-representative body.

According to the Competition Law 2004, there are two business practices which could have direct negative effects on Vietnamese consumers. They are practices of misleading representation and pyramid schemes.

Misleading advertising is prohibited under Article 45 of the Competition Law 2004 of Vietnam, together with comparative advertising and imitation of others’ advertising products. Hopefully, when the Law is fully enforced, it will help to eradicate such practices, which are quite prevalent in Vietnam. For instance, many consumers in Vietnam complained about their sad experiences with a shampoo brand called CLEAR, which is certified by some ELIDA Institute (Paris) to be able to eliminate dandruff within 7 times of shampooing, according to the advertisement, though of course, this miracle does not happen in real life, though CLEAR does help a bit in dandruff controlling.

In Vietnam, the Competition Law 2004 (Art. 48) and its subordinate Decree No. 110/2005/ND-CP explains in details the differences between multi-level marketing and pyramid selling, and sets out the responsibilities for operators and participants in these types of plans. Multi-level marketing, when it operates within the limits set by the law, is a legal business activity, while pyramid selling is a multi-level marketing plan that incorporates various deceptive marketing practices, making it a serious offence. 

It is illegal to: 

· Request those who wish to participate in the marketing scheme to pay a deposit, buy an initial volume of goods or pay a sum of money for the right to participate in the multi-level sale network;

· Not commit to buy back goods at 90 percent at least of the price at which the goods were sold to participants for re-sale;

· Give participants commissions, bonuses or other economic benefits which are gained mostly from the enticement of other people to participate in the multi-level sale network;

· Supply false information on the benefits of the participation in the multi-level sale network, false information on the nature and utilities of goods in order to entice the participation of other people.

In addition to the direct regulations above, other anti-competitive practices, abuse of dominance, economic concentration, and other unfair competitive practices stipulated by the Competition Law 2004 of Vietnam also have large effects upon the Vietnamese consumer interests.

For example, one cannot deny that consumers are directly affected by price fixing, market allocation or customer sharing arrangements. These agreements prevent consumer from benefiting from fair competitive practices, which ultimately result in lower price, higher quality, and better variety of goods and services. Abuses of dominance and monopoly position such as imposing unreasonably high price, resale price maintenance, exclusive dealing or tied selling will also victimise the consumers. Even though those who suffer direct loss caused by these practices are firms, the burden of losses caused by the unfair competitive practices will be transferred to consumers through higher prices, output and distribution restrictions.

Economic concentrations (mostly mergers and acquisitions – M&As) are transactions among firms. However, to the extent that M&As might result in the parties becoming dominant enterprises and/or monopolies in the relevant markets, there is a great potential that they would abuse their newly acquired market power to the detriment of consumers.

Another business practice that seems to be good on the surface but is harmful to consumers in the long run is predatory pricing. Predatory pricing occurs when a dominant firm temporarily charges particularly low prices in an attempt to eliminate existing competitors, or create a barrier to entry into the market for potential new competitors. The predator will incur temporary losses during its low pricing policy period with the intention of raising prices in the future to recoup losses and gain further profits. Besides, a substantial lessening of the number of competitors in the market may put consumers at a disadvantage, since there would be no opportunity for them to choose the suppliers or products ore suited to their taste, demand and affordability.

In general, it can be said that the promulgation and effective enforcement of the Competition Law 2004 of Vietnam have the potential to bring direct or indirect benefits to Vietnamese consumers in the time being and the long run. In return, competition authorities also require the support from consumers and consumer protection organisations and associations. 

Vietnam is currently drafting a Consumer Protection Law, which is expected to be promulgated by the end of 2010. This will be another great stride in the area of consumer protection of the country and certainly would complement the legal framework for the issue, currently being addressed by the Competition Law 2004.  
Complementarities between Consumer and Competition Policies

Conceptual Analysis of the Relationship between Consumer and Competition Policies

Unfair trade practices

Unfair trade practices (UTPs) encompass a broad array of torts, all of which involve economic injury brought on by deceptive or wrongful conduct. The legal theories that can be asserted include claims such as trade secret misappropriation, unfair competition, false advertising, palming-off, dilution and disparagement. UTPs can arise in any field of technology and frequently appear in connection with the more traditional intellectual property claims of patent, trademark and copyright infringement. Specific types of UTPs prohibited in domestic law depend on the law of a particular country. The World Bank (WB) and the Organisation for Economic Cooperation and Development (OECD) Model Law, for example, lists the following trade practices to be unfair:

· distribution of false or misleading information that is capable of harming the business interests of another firm;

distribution of false or misleading information to consumers, including the distribution of information lacking a reasonable basis, related to the price, character, method or place of production, properties, and suitability for use, or quality of goods;

· false or misleading comparison of goods in the process of advertising;

· fraudulent use of another’s trade mark, firm name, or product labelling or packaging; and

· unauthorised receipt, use or dissemination of confidential scientific, technical, production, business or trade information.

In addition, UTPs, as some countries’ unfair competition statutes or antitrust laws specify, might also include a hodgepodge of wrongful conducts like undue discrimination, dealing at undue prices, undue inducement or coercion of customers of a competitor, dealing with others in a way unreasonably restricting the business activities of others, dealing with others through unwarranted use of bargaining position, and undue interference with a transaction or undue inducement for an insider to act against his company. Prohibition against these practices is particularly common in Asian countries, to quote a few, such as the Japanese Antimonopoly Law, Korea’s Fair Trade Law, Taiwan’s Fair Trade Law and some other newcomers such as Indonesia, Thailand, China, or Vietnam. China and Vietnam, in particular, also prohibit unfair competition practices done by governments or government agencies through abusing administrative powers which exist in the transitional period from planned economy to market economy.

Consequently, UTPs not only harm the consumers, but also harm other market players in the process, and more importantly, they harm the market as a whole as well. The danger of the first types of UTPs from the viewpoint of businesses/producers consists mainly in the erosion or loss of their goodwill. The harm that a competitor does to his rival through unfair competition, in effect, is to cut down or take away his clientele. However, each and every act of taking away a business’ clients does not amount to an UTP. This is so, because such clients may be taken away by virtue of honest and proper competition. A case in point is a competitor taking away a good portion of his rival’s clientele by offering a product or service of better quality. Yet, there are other trade practices that aim at taking away a competitor’s clients and thereby cutting down the goodwill, which are presumed to be unfair and improper, and, as such, are prohibited by law. Revelations that they are cheated by a producer, or a group of businesses, might lead the consumers to distrust an entire industry or market, which in turn will affect sales in that market negatively. 
On the other hand, the harms inflicted by the second range of UTPs have the source in the uneven market footing between competitors. In this case, the big ones try to erect barriers to prevent others from entering the market, or flex their muscles to stop other businesses from flourishing, all by unfair means. This would distort the normal functioning of the competitive markets, stop enterprises from competing by ways innovation and serving the customers better, and pre-empt any possible equitable outcomes. Notwithstanding, UTPs constitute a completely different category of negative market behaviours as against restrictive business practices, or anticompetitive practices – such as monopoly, cartels, mergers and acquisitions, etc – the focus of generic competition/antitrust laws.      

UTPs are quite prevalent in most economies, and more so in developing markets, where the rule of laws is not strong enough, the regulatory framework remains deficient or lacking, and consumer awareness is low. This is because, most of the time businessmen are more informed than consumers and they tend to exploit the situations to their best advantages, cheating on consumers, and on one another, for short-term and easy profits.
The following cases will better illustrate the concept of unfair trade practices.

Wal-Mart Argentina
 

In April 2002, the implementing authority of the Commercial Loyalty Act condemned Wal-Mart Argentina SA for violation of Article 9 of Bill 22.802, which prohibited misleading publicity and promotion of goods and services.

Throughout 2002, it was the norm for big supermarket chains (Wal-Mart, Carrefour, to name a few) to offer products at special prices to attract customers. However, when the time to pay the bill came, in many cases customers found out that the price charged for some of the products were different than the one announced either on the brochures or the stand.

In the case under review, the implementing authority decided to regulate the price of several products of the basic food basket. During the inspection, it found differences of over eight percent in two of the products chosen. Prices shown in the brochure or at the stand were less than the one finally charged at the counter.

The severity of the sanction took into account the fact that Wal-Mart had already been penalised for the same type of infraction more than 30 times in the period of three years.
Haryana Urban Development Authority (HUDA)

Monopolies and Restrictive Trade Practices Commission (MRTPC) started an investigation against Haryana Urban Development Authority (HUDA) after its investigative arm Director General of Investigation and Registration (DGIR) found that HUDA was taking undue advantage of the common man in housing allotment schemes, thereby indulging in UTPs. The DGIR had reported that in its two housing schemes in Faridabad and other towns like Bhiwadi, HUDA had retained the amount deposited by applicants for six months. At the same time, HUDA did not pay interest while refunding the amount to those who were not allotted plots, namely Aditya Kishwar and Bimla Gupta.
Cipla

The MRTPC on its own motion directed the Director General of Investigation & Registration (DGIR) to investigate the over-pricing of HIV drug ‘Viraday’ by Cipla. Advertisements made in newspapers by the American NGO, the AIDS Healthcare Foundation, raised suspicion in the minds of MRTPC. The NGO alleged that Cipla was exporting its AIDS/HIV drug Viraday to African countries at Rs 21,000 per patient, whereas in India it costs Rs 54,000. The MRTPC felt that 150% price difference between India and Africa was unjustifiable and suspected it to be an unfair trade practice. The DGIR is directed to submit its report within 60 days.

Ceylon Oxygen Ltd. vs Industrial Gases (Pvt.) Ltd.

Ceylon Oxygen Ltd. (COL) was a monopoly in the production and distribution of oxygen gas and related products in the domestic market from its inception in 1936 until 1993. Industrial Gases (Pvt.) Ltd. (IGL) commenced operations in this market in December 1993. COL’s market share was approximately 80 percent, with the rest of the market supplied by IGL. In 1994, IGL objected to the behaviour of COL on the grounds of unfair trade practices detrimental to IGL. IGL alleged that COL had resorted to predatory pricing tactics in the aftermath of IGL’s entry into the market. In this regard, evidence of price movements of COL’s products was tendered. This included a reduction in the deposit fee on oxygen cylinders from LKR8500 to LKR3000. In addition, there was a decrease in value maintenance charges from LKR75, to a range of LKR55 to LKR35 after IGL’s entry. Further allegations were made of discriminatory discounts and exclusive dealing, evidenced by written agreements entered into by COL in October 1993 with its bulk purchasers, where buyers agreed to purchase their total requirements of industrial oxygen/related products from COL for an agreed period. It was also established that several substantial discounts were given on different types of gases and cylinder handling charges.

On this matter the Fair Trading Commission (FTC) identified three courses of conduct that would constitute an anti-competitive practice, namely predatory pricing, discriminatory rebates or discounts, and exclusive dealing, and concluded that there was insufficient evidence to establish any of the charges except one. The provision in the purchase agreements stipulating that buyers must purchase their total requirement of oxygen gas from COL was held to amount to an anti-competitive practice. The FTC thus declared those agreements null and void. In subsequent court proceedings instituted by COL, the Court of Appeal set aside this decision. The Court of Appeal held that the FTC did not have the power to declare the agreements null and void without rendering an opportunity for all relevant parties to be heard, and in doing so had breached the rules of natural justice. It is clear that in this case the fact of not following the required procedure acted as an impediment to punishing anti-competitive practices. 

Misleading advertising

Misleading advertising refers to any false or misleading representation that is made to the public by a person in the course of business. The representation may be about the nature, character, size, type of contents, weight or performance of a product. It also includes warranties, statements, or guarantees that are not based on adequate and proper tests.
 This concept has been incorporated in laws the world over and may contain slight differences depending on the jurisdiction. However the essential concept remains the same. 

A clear example of misleading advertising is an advertisement which describes a pair of shoes which was "Made in Taiwan" as "English Handmade". Through the use of an expression associated with a long history of quality shoes, the merchant had made a misrepresentation as to the type of shoe that was being sold. Another example of misleading advertising occurs when a merchant makes a promise to a consumer to deliver an item in a certain number of days and does not fulfil this promise deliberately. Failure to disclose information, which is material to the consumer’s purchasing decision, will also amount to misleading advertising. 

Misleading Advertising and Bait-and-Switch

Unfair Trade Practices (UTPs), which are now exclusively within the scope of the Consumer Protection Act of India (COPRA), were brought under the purview of the Monopolies and Restrictive Trade Practices Act (MRTPA) in August 1984. The first sales promotion organiser to be charged under the Act was Mr. Bal Krishna Khurana, who was famous, in all of North India, for selling ‘export quality’ hosiery goods at ridiculously low prices.

CUTS reacted accordingly when Khurana hit Jaipur in 1984 to sell his goods at throwaway prices. CUTS had been receiving complaints from a large number of victims of these sales and decided to investigate. Consequently, CUTS moved the MRTP Commission against Khurana and demanded to know how he could offer ‘export quality’ hosiery goods worth Rs 210 for as low as Rs 5 to15. 

In its complaint before the Commission, CUTS stated that misleading advertisement and bait-and-switch selling, that followed caused harm and inconvenience to the public and buyers. Visits to Khurana’s stalls caused mental agony to consumers as what they took home were mainly bogus goods after wasting time and money.

The MRTP Commission promptly ordered an inquiry into the complaint, which was followed by an order restraining Khurana from organising any more sales promotion ventures.

Furthermore, the MRTP Commission advised newspapers not to carry misleading advertisements, as one of the duties of the media is to protect consumer rights, and not only earn revenue through bogus advertisements. The newspapers responded to the advice. 
IES Made Easy
 

MRTP Commission restrained an institute that coaches students for civil services (Indian Administrative Services exam) from publishing what the Union Public Service Commission (UPSC) called misleading advertisements. Acting on a complaint from UPSC that three coaching institutes were issuing misleading advertisements to woo students, MRTPC acting Chairman issued a notice to one of the institutes “IES Made Easy.” The institute had claimed in its advertisement published in a national English daily that ex-UPSC members would train students through mock interviews. UPSC took umbrage to the reference to ‘ex-UPSC members’ and claimed that it was misleading.

Cox & Kings India

The MRTPC, India cleared Cox & Kings, India of charges of unfair trade practices for depicting incorrect facts about its competitors in its advertisements for European tours. Complaints were filed by Thomas Cook (I) Ltd. and Kuoni Travel India (Pvt) Ltd against Cox & Kings, alleging that the respondent’s advertisement had created an incorrect impression that the complainants’ European tours were costlier. Following the order of the MRTPC, Cox & Kings amended the advertisement and the MRTPC cleared it of the alleged unfair trade practice.
Hindustan Lever
 

Colgate-Palmolive complained before the MRTPC against Hindustan Lever that it had promoted its new Pepsodent toothpaste with the claim that it had 102% anti-bacterial activity compared to any other ordinary toothpaste. As Colgate-Palmolive was mainly affected by the advertisement they complained before MRTPC. The MRTPC passed an injunction order restraining Hindustan Lever from directly or indirectly making any reference to Colgate in its TV commercials or newspaper advertisements for the anti-bacterial superiority of its toothpaste products.
Pyramid schemes

Illegal multi-level marketing - pyramid schemes are another type of unfair trade practice. 

Pyramid schemes, also referred to as "chain referral", "binary compensation" or "matrix marketing" schemes, is a non-sustainable business model that involves the exchange of money primarily for enrolling other people into the scheme, usually without any product or service really being delivered.  

There are other commercial models using cross-selling such as multi-level marketing (MLM), which are perfectly legal and sustainable.
 Most pyramid schemes take advantage of confusion between genuine businesses and complicated but convincing moneymaking scams. The essence of a pyramid scheme is that the profit of the business comes from the sale of franchises and not from the sale of products either because there are no products or the products are not saleable at a price that would make the investment in the franchise profitable. The reason why they are called pyramid schemes is that at the beginning the first level of franchisees can and do make money because in addition to selling some products, they are also able to sell ten franchises to friends. In order for those ten franchisees to make money they will each have to sell ten franchises or a total of a hundred. For those hundred to make money, they will have to sell a thousand franchises and so on. 

For example, Mr. X, makes only one payment. To start earning, Mr. X has to recruit others like him who will also make one payment each. Mr. X gets paid out of receipts from those new recruits. They then go on to recruit others. As each new recruit makes a payment, Mr. X gets a cut. He is thus promised exponential benefits as the "business" expands.
 Another example could be as follows. A prototypical version is the chain letter in which you are supposed to send money (or some other consideration) to people above you in the chain, then send the letter to 10 friends who will do the same. Typically by the time you get this letter it has been through at least 4 generations. Assuming no duplication, that means your generation will have 1,000 people in it. If each sends it on to 10 more, that generation will have 10,000 people, the sixth generation 10,000, the seventh 100,000 etc. By the time it gets to the 10th generation there should be over a billion people involved and 10 billion by the 11th generation.
 

The evil is not the sale of the franchise or even the payment of a finder’s fee to the franchisee that signs up new franchisees. The evil is that information about the profitability of the sale of the basic product is misleading. At no level is the sale of this product profitable. This would be clear if the originators of the franchise showed how many products had to be sold to make the franchise profitable and what the likelihood is of being able to make that many sales. The business seems to be profitable to prospective franchise buyers because the persons selling them the franchises are making money from the sale of new franchises. But as the numbers above illustrate, the number of new buyers of franchises quickly escalates to impossibly large numbers (see diagram below). 

Pyramids are deceptive and participants in a pyramid, whether they mean to or not, are deceiving those they recruit. Few would pay to join if the odds stacked against them were fully explained. 
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Source: http://scams.wikispaces.com/Pyramid+Sales, accessed on 9 June 2009

Rights-based Analysis of the Relationship between Consumer and Competition Policies

One can have a better understanding of the meaning of consumer welfare – the ultimate goal of both competition policy and consumer protection policy, by looking at the United Nations Guidelines for Consumer Protection adopted by the UN General Assembly in 1985 and amended in 1999. These guidelines represent an international policy framework for governments to use for the development and strengthening of consumer protection policy and legislation aimed at promoting consumer welfare.

The UN Guidelines call upon governments to develop, strengthen and maintain a strong consumer policy, and provide for enhanced protection of consumers by enunciating various steps and measures around eight themes (UNCTAD, 2001). These eight themes are: 

1. Physical safety

2. Economic interests,

3. Standards

4. Essential goods and services

5. Redress

6. Education and information

7. Specific areas concerning health

8. Sustainable consumption

The Guidelines have implicitly recognised eight consumer rights, which were made explicit in the Charter of Consumers International as follows:

· Right to basic needs

· Right to safety

· Right to choice

· Right to redress

· Right to information

· Right to consumer education

· Right to representation

· Right to healthy environment 

These rights can be used as touchstones for assessing the consumer welfare implications of competition policy and law, and to see how they help or hinder the promotion of these rights. 

Right to basic needs

As enshrined in the UN Guidelines on Consumer Protection as well as Charter of the Consumers International, a crucial element of consumer protection policy is the right to basic needs. Adoption of a policy framework by the government to ensure the basic needs at affordable costs is also essential to eradicate poverty.

In developing countries, this right is the most crucial, because of high levels of poverty and deprivation. Thus, getting the maximum number of goods, or services, out of a single unit of currency is more important for those who have less money to spend than those who have enough of it. By ensuring lower prices, competition can make basic needs more accessible to the poor. Moreover, the poor who are engaged in agriculture, and such other trade, are often unable to get the right prices for their produce, due to anti-competitive practices of the buyers. Hence, if effectively implemented, competition laws can make a significant contribution in this regard.

In this context, it is worthwhile to quote the World Development Report, 2000-2001: 

“Markets work for the poor because poor people rely on formal and informal markets to sell their labour and products, to finance investment, and to insure against risks. Well functioning markets are important in generating growth and expanding opportunities for the poor people”. 

‘Well functioning’ implies markets that work efficiently and without distortions i.e. competitive markets, where everyone has the opportunity to participate. However, ‘competition’ is often less understood and easily distorted by players in the market, even when there are large numbers of them. Competition laws are, therefore, enacted to curb distortions.

The market for agricultural products is very often considered to be an example of a perfectly competitive market. This might be the case for farmers as there is large number of them. Nevertheless, for consumers the experience is different. Products do not directly change hands from farmer to consumer, as there is a chain of intermediaries. These intermediaries abuse their monopolistic dominance in the market for final products, whilst in the markets for primary products they abuse their monopsonistic dominance. Hence, a huge gap exists between the prices consumers pay, and the prices primary producers receive, implying that the farmers do not get the right price for their products. Of the poor people of the country who live in extreme poverty, approximately 75 percent live and work in rural areas and, about two thirds of them draw their livelihood directly from agriculture. Thus, one can hardly overestimate the issue of linkage between market imperfections in agricultural goods, and poverty and, hence, the right to basic needs (Mehta & Nanda, 2004).

Right to safety

Though competition policy and law do not directly deal with safety issues, they can make a significant contribution to promoting safer products and services in markets. In a competitive market, sellers try to attract more customers, not only through cheaper prices but also through better quality, including more safety features wherever relevant. In a cartelised industry, there would be less innovation and less initiative in improving safety standards. 

There are, however, complex interconnections between competition, and consumers’ right to safety. An integral part of consumer safety is the standard setting process, for different goods and services. Standards perform several important functions in an economy, in which high-tech industries are the drivers of growth and innovation. They provide the information to producers and consumers to enable them to judge the quality of products produced by others, and also to determine the safety levels of those products. In addition, they also ensure the compatibility between complementary products, and even between the various parts of a particular product. This is also important for promoting competition.

However, the standards-setting process often brings competitors together. Any meeting of the minds by horizontal competitors has the potential to harm competition, and standard setting is no different. Moreover, if the process of setting or enforcing the standard is compromised or manipulated by certain competitors at the expense of others, anticompetitive effects may occur. The existing players can create entry barriers for a potential entrant even with a better product. Even if the process does not appear designed to harm competition, the rules set by a standard setting organisation could, themselves, have anticompetitive consequences. Due to a lack of awareness, such cases, even if they exist, are not documented in India. However, an example from elsewhere may be worth mentioning.  

Allied Tube & Conduit Co. vs Indian Head Inc.
 

In this case, the US Supreme Court found that a subgroup of the standard setting organisation effectively “captured” the whole group, and harmed competition by excluding an innovative product. In this case, an association that published a code of standards for electrical equipment required the use of steel conduits in high-rise buildings but a new entrant into the market proposed to use plastic conduits. The new product was allegedly cheaper to install, more pliable, and less susceptible to short-circuit. 

The incumbent steel conduit manufacturers agreed to use the association’s procedures to exclude the plastic product from the code by sending new members to the association’s annual meeting whose sole function was to vote against the new product. As a result, the potential entrant’s ability to market the plastic conduit was significantly impaired, and consumers were denied the benefit of a potentially significant product innovation. 

Right to choice

This is probably the most relevant consumer right on which competition policy and law have important bearings. In pure and simple terms right to choice means that there should be a range of varieties/producers available to consumers in each product and services. 

The right to choice, however, has some other dimensions as well. Any restrictive practice has a bearing on consumers’ right to choice. A collusive market sharing arrangement is a prime example of this, where consumers have no choice other than buying from a particular seller. By including explicit provisions, a competition law is likely to tackle such issues in a more effective way. 

Certain types of unfair trade practices can also have an important bearing on the right to choice. Misleading advertisements seriously jeopardise consumers’ right to choice. 

Another dimension of choice is that, for marginalised consumers, it is restricted due to low purchasing power. From this perspective, lower prices of goods and services imply greater choice for these consumers. As mentioned above, sectoral regulatory policies with universal service obligations promote consumers’ choice and increase accessibility.

Right to redress

The competition authority, with adjudicative power, in any country is an essential component of the grievance redressal system. In India, the MRTPC could not play this role effectively. Over the years, the number of cases pending with the MRTPC kept on growing. There is also a feeling that the MRTPC solved the cases that were less damaging for the consumers and the economy, whilst the relatively more damaging cases remained unattended. 

One area where the MRTPC failed miserably is that of dealing with cartels. For example, it is widely believed that there are several cartels that run openly but yet MRTPC hardly did anything to break them. The cases concerning a cement cartel came twice before the MRTPC but it was hardly equipped to handle the issue. Even in the vitamins cartel case which was initiated by CUTS, the response of the MRTPC was anything but encouraging.

Nevertheless, it resolved several Restrictive Trade Practices (RTP) and UTP cases successfully. It is expected that the Competition Commission of India (CCI), under the new Act, would be able to do better in this regard. The Act also allows for class action and private action, so that ordinary consumers and consumer groups would be able to use the forum for the redressal of relevant grievances.

Under the Consumer Protection Act of India (COPRA), a three-tier, simple, quasi-judicial machinery at the national, State and District levels, has been established. The COPRA has been recently amended. The amendment, among other things, relates to the rights of complainant, rules of appointment of members, transfer of cases, monetary jurisdiction and enforcement. The amended Act also provides for attachment and subsequent sale of the property of a person not complying with an order. Proceeds from such sales may go to pay the damages of the aggrieved consumer. 

In India, apart from the COPRA and MRTPA/Competition Act 2002, redress mechanisms are incorporated under the Arbitration and Conciliation Act 1996, and through codes of business ethics. Moreover, some of the sectoral regulators also have redress mechanisms.

The Vitamins Cartel and the MRTPC

Several leading and sophisticated drug manufacturers, of the world have been involved in a global conspiracy to fix prices of bulk vitamins, sales volume and allocate markets. This international vitamin cartel continued from 1990 to 1999 and was investigated by the authorities in the US, EU, Australia, Canada, Japan, etc. Heavy fines were levied on the companies found to be guilty. 

Subsidiaries of most of these companies are present in developing countries also including India. The additional cost for developing countries due to this cartel is estimated to be US$3bn
. Nevertheless, no competition authority from developing countries, except Brazil, has investigated or handled this case. The Indian experience is an example of this. 

Keeping in view the international character of this cartel, it was obvious that it must also have had adverse effects in India. These companies, in all probability, would have been engaged in such practices in the country, either through direct sales or by way of exports. The estimated cost imposed by the cartel, on India, was about US$25mn, over the 1990s. 

To find out more about this, CUTS decided to start a case. As a first step in this direction, all the relevant information on the cases, accumulated by several authorities around the world, was collected from the internet and then documented. This information included details of the company, details of the investigation, the judgement and the balance sheets of some of these companies during the relevant period.

Letters were written to the CEOs of these companies in India asking them to give a written undertaking to the effect that they did not engage in any such anti competitive practice in India. Responses were received from Hoffman La Roche and BASF India Ltd., stating that they have not engaged in such practices but no response came from Rhone Poulenc, which incidentally, was the approver in the US investigation and had escaped punishment.

Being a consumer organisation, CUTS had limited ability and hence it passed the collected information to the Director General (Investigation & Registration) with a request for further investigation into the matter. The DG passed on the information to the MRTPC and became the ‘complainant’ while CUTS was given the status of ‘informant’.

On direction of the MRTPC, the DG conducted a preliminary investigation and submitted its Preliminary Investigation Report (PIR). On the basis of the PIR, the MRTPC held that no case can be made and CUTS was informed accordingly. CUTS wanted to get a copy of the PIR in order to see what kind of investigation was done. But the DG said that the copy could be obtained only from the MRTPC, while the Commission said only the DG had the authority to issue it. This clearly showed the lack of awareness about the law in the competition authority. Finally, the case was heard in the court and it was held that the law clearly states that the informant does not have a right to get a copy of the PIR.

To conclude, the way the competition authority worked is very obvious. The kind of investigation done seems rather weak and no body knows what was actually done. The matter has come to an end as far as MRTPC is concerned.

Right to information

In economic theory, the existence of perfect information and its free flow among consumers is one of the basic requirements of perfect competition. A consumer without information about the product or service s/he purchases is as good as deaf and blind. Without information on quality, quantity, potency, purity, standard and price of goods and services, consumers would not be able to make the right decisions. If consumers cannot make the right decisions, then the process of competition itself gets subverted.

In India, the right to information about the products and services in the market is an important component of the MRTP Act as it has provisions for UTPs including measures against misleading advertisements, which promote the right to information. Unfortunately, the new Act would not deal with such issues. Nevertheless, such issues will continue to be dealt with in different forums under COPRA. Voluntary mechanisms, like the Advertising Standards Council of India (ASCI) provide some checks and balances to information that is made available to consumers through advertising. 

Right to information also applies to information on public and redressal mechanisms. Thus, consumers also need information on the functioning of government departments and the regulatory bodies that affect competition and consumer welfare. However, they had very little information about the functioning of the MRTPC, except for the occasional press coverage related to particular cases. MRTPC did not even have a website, whereas most competition authorities have well maintained websites. CUTS’ experience in the vitamins cartel case is worth mentioning in this regard. CUTS was the initiator of the case and the denial of information shows a deprivation of the right to information. 

Right to consumer education

This is a very important right because educated consumers can better protect themselves against unscrupulous sellers. However consumer in developing countries are generally not well-educated. Taking the example of India, this is an area that has been neglected in the Indian MRTP Act. However, the new Act is a significant improvement in this regard. It is, indeed, fortunate that the new competition law provides for competition advocacy as one of its core areas of functioning. Under this the CCI will also need to do awareness generation and conduct training programmes for all stakeholders. Awareness on competition issues, amongst the stakeholders, including consumers and consumer organisations, is quite low while prevalence of anti-competitive practices is quite ubiquitous. Without proper education, these cannot be effectively tackled.

The Government of India, through the Consumer Welfare Fund, has the provision to fund consumer education programmes undertaken by consumer groups or the state governments. There is, however, enough scope for improvement in this regard. The media has also been playing an important role. Today, most of the leading Indian periodicals carry regular consumer columns, whilst television channels also have regular consumer programmes.  

Some of the sectoral regulators also have consumer education programmes. They provide information to consumers through newspapers as well as electronic media.  

Right to representation

In India, there is no formal mechanism to ensure consumer representation in the implementation of the Competition Act, although consumer representation was done, while drafting the Act, which had a significant impact on its drafting. Considering that the CCI will advise the Central Government on policy issues, when asked for, lack of a formal mechanism to ensure consumer participation is a considerable deficiency. The CCI has formed an informal advisory committee where consumer organisations, such as CUTS, are represented. Maybe this can be formalised. 

The following are some of the mechanisms available in India, through which individuals and civil society organisations can communicate their concerns to the Government:

· Parliamentary committees

· Committees on petition

· Representation through consumer organisations

In order to facilitate the process of representation, the Government has set up different Committees of the Union Parliament, as well as representation mechanisms in various Departments. These are known as Standing Committees. 

For effective representation by consumers, the Government has set up the Central Consumer Protection Council at the national level. This has legal sanction through COPRA. State Consumer Protection Councils are also required to be set up under COPRA. Some states have district level consumer protection councils as well.

Additionally, some sectoral regulators have arrangements for consumer representation, most notably in telecom and electricity. In electricity, there are state level regulators as well with consumer representation in some states.

Right to healthy environment 

Healthy competition promotes innovation. When firms engage in innovative ways of production/service provisions, it often leads to reduced resource consumption, as they have to produce at lower costs to be able to compete. Reduced resource consumption would lead to environmental gains. 

The basic premise underlying competition policy, with regard to market-oriented solutions and environmental self-regulation, is that environmental goals will lead to the development of markets for new environmental activities. In that way, a climate of free competition will lead to efficient solutions for environmental problems. In other words, self-regulation may be able to make a better contribution to positive environmental performance, if the incentives provided by the market mechanism are ensured. The use of market-oriented instruments, such as levies and tradable emission rights, within environmental policy is the most direct way of interpreting the ‘polluter pays’ principle (OECD, 1996). 

However, the effectiveness of the ‘polluter pays’ principle will be threatened if the operation of the market mechanism is hampered, or frustrated, through monopolisation or the restrictive practices of cartels. If enterprises can avoid the pressure of competition, they will feel less of a need to make a positive contribution to the environment, due to their ability to shift the costs of their environmental pollution onto others.

Handling competition and consumer issues

Countries that have consumer protection and competition laws will have institutions to oversee their application. And these institutions must be well-resourced to be able to perform their job effectively. 

The level of competition in a market may affect the level of consumer protection required. If a competitive market is seen as delivering choices in terms of prices and quality, regulatory intervention on behalf of consumers may need to be strategically targeted so that there is little, if any, negative impact on the competitive process. It is important that consumer protection not hinder competition by, for example, imposing excessive compliance costs on businesses, which are likely to be ultimately passed on to consumers.

Therefore, in a world of borderless markets, Governments are faced with questions about how best to protect their citizens without inhibiting the growth of the evolving global market place.

Fraudulent operators are taking advantage of the novelty of the electronic media and their marketing capabilities to reach millions of consumers worldwide. Cooperative law enforcement, coupled with business and consumer education about the risks of fraudulent behaviour and how consumers can best protect themselves is proving to be an effective consumer protection strategy against fraud.

Governments, the private sector and consumer representatives should work to ensure that commercial activities conducted over global networks are at least consistent with the effective implementation of the United Nations Guidelines for Consumer Protection.

Education is an essential aspect of consumer protection, and electronic networks, television and radio are well suited to help provide comprehensive and upto-date information and advice. Digital computer and network technologies can be used to help fight fraud and educate consumers and business.

A large number of developing countries have undertaken regulatory reforms aimed at ensuring that regulations better serve public interests and reinforce competition in the market place. Often a public choice would need to be made between the extension of economic regulation and consumer protection under the competition laws in order to avoid potential conflict between these two policies and promote consumer welfare. Competition agencies are equally affected by and interested in the regulatory reforms and many have played and continue to perform important advocacy and consumer protection roles in the regulatory reform process.

In the airline industry, liberalization has highlighted the benefits of competition to consumers in general, but experience has shown that this competition is vulnerable to regulatory impediments and anti-competitive activity by existing airlines. Obtaining the full benefits of competition and competitiveness for consumers in this sector requires attention to both further regulatory reform and competition law enforcement. In particular, the promotion and protection of consumer welfare require attention to both competition and regulatory issues. In particular, effective competition which could enhance consumer welfare could be addressed through:

(a) 
Further liberalization of regulatory constraints on competition at both the national and international levels;

(b) 
Investment in and allocation of scarce airport capacity, including expansion of existing airports and ensuring entrants access to the available facilities;

(c) 
Review of mergers and alliances and use of remedies to offset anticompetitive effects, as well as consideration of separation or divestiture in cases of dominance;

(d) 
Control over predatory behaviour and other anti-competitive practices.

Many countries, including developing countries, have in recent years gone ahead with privatization programmes, often converting State monopolies into private monopolies. Consequently, there is a serious need for sectoral regulators able to impose policies in defence of utility consumers, especially the poor.

Traditional public utility industries have a structure in which a noncompetitive component of the industry is vertically integrated with a competitive component or activity. Such structures can arise in railways, postal services, telecommunications, electricity and many related industries. It is important that the separation of the two components of public utilities be considered before the privatization process begins in order to ensure that consumers' interest is protected. Also, it is important to place the control of the non-competitive component in the hands of a non-profit entity (usually a government body).

As public utilities are privatized there a number of issues related to consumer protection which should be considered:

(a) 
Ensuring that goods and services are provided continuously and efficiently according to quality standards, and without a company abusing the dominant position it may have, with consequent harm to the consumer;

(b) 
Monitoring and control of anti-competitive practices in the market place;

(c) 
Facilitating low-income consumers' access to goods and services by putting in place the necessary safety nets;

(d) 
Disseminating information on public goods and services available and their efficient use, and any safety risks;

(e) 
Ensuring that the newly privatized entities fulfil their environmental responsibility, namely protecting diversity and the environment in general;

(f) 
Ensuring that companies have civil responsibility for harm caused to consumers.

As economic activities become more globalized through trade, investment and consumption, the challenge of securing access to finance on predictable and competitive terms accentuates the need to maintain a competitive and efficient financial sector.

Given the relatively less developed financial sector in most developing countries and countries with economies in transition, public policy aims at preventing systemic risk and providing safety nets such as deposit insurance.

In the past, competition policy was not a primary objective of regulation of the financial sector. However, as Governments have introduced deregulation and privatization into the sector so as to eliminate State-induced obstacles, there is a growing need for competition policy to address the anti-competitive practices of financial firms. Deregulation needs to be accompanied by appropriate prudential and transparent rules to prevent anti-competitive practices, and enhance competition and innovation in the financial services sector and promote consumer welfare. The major challenge for regulators, however, is that prudential concerns as well as the need to develop domestic financial industries have forced regulators to be generally cautious about introducing competition in the financial sector.

These issues require handling by different actors such as governments, businesses, and consumer representatives at the domestic and international level. 

Globalization and the rapid pace of technological innovation in services and consumer products make it difficult to anticipate all the potential consumer protection problems and their solutions. This requires continuous monitoring of consumer protection policies by local authorities. However, businesses also have a vested interest in helping to create and promote a safe environment for consumers. Self-regulatory efforts may offer some of the most promising avenues for consumer protection.

Business and consumer groups can work together to develop and implement voluntary self-regulatory codes that establish effective and enforceable consumer protection mechanisms. This could go a long way towards building consumer confidence and trust. Both governmental and non-governmental organizations can facilitate the development of voluntary self-regulatory consumer protection codes and initiatives by providing guidance for the basic elements of global consumer protection on-line. Also, Governments can assist by enforcing laws that support private sector efforts to protect consumers through self-regulatory codes.

Governments have recognized that internationally coordinated approaches may be needed in order to exchange information and establish a general understanding about how to address consumer protection in the context of borderless markets. In this respect, the challenge is how to strike the right balance between the desirability of social development and economic growth based on new network technologies, and the necessity to provide citizens with effective and consistent consumer protection. Many countries have begun to review existing consumer protection laws and practices to determine whether changes need to be made to accommodate the new challenges posed by global markets. These efforts should be part of a global framework for a cooperative effort between Governments, business, consumers and their representatives.
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