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Anticompetitive agreements are agreements between enterprises engaged in identical or similar trade of goods or provision of services or different types of goods and services, which may have the potential of restricting competition. A look into of the competition laws in the world will show that they make a distinction between “horizontal” and “vertical” agreements between firms. The former, namely the horizontal agreements are those among competitors and the latter, namely the vertical agreements are those relating to an actual or potential relationship of purchasing or selling to each other. A particularly pernicious type of horizontal agreements is the cartel. Vertical agreements are insidious, if they are between firms in a position of dominance. Most competition laws view vertical agreements generally more leniently than horizontal agreements, as, prima facie, horizontal agreements are more likely to reduce competition than agreements between firms in a purchaser – seller relationship.

Horizontal Agreements
Agreements between two or more enterprises that are at the same stage of the production or in marketing chain and in the same market constitute the horizontal variety. Horizontal agreement between enterprises dealing in the same product or products though the market for the product(s) is critical to the question. However, if parties to the agreement are both producers or retailers (or wholesalers) they will be deemed to be at the same stage of the production chain.

Agreements can be of several forms depending on the business arrangements and actions of the business.  

· Can be formal or informal
· Can be in writing or oral
· May or may not be enforceable by legal proceedings
· Between competitors supplying substitute products or services
· Raises a natural concern of anti-competitive practice
· Parties to the agreement may raise their prices 



- allows firms to fix prices (i.e. collude) 



- may lead to loss of rivalry and softening of price competition 
· Marketing joint venture 



-may involve firms directly fixing prices 

· Production joint venture 



- a vehicle for information flows among the parties makes the collusion easier.
Usually, most competition laws declare that the following aspects are predominant among the causes of horizontal agreements. 
· Agreements fixing prices: These include all agreements that directly or indirectly fix the purchase or sale price. It also includes any sort of development in technological development in production, supply or marketing and investment. These are known as cartels.

· Agreements rigging bids (collusive bidding or bid rigging): These include tenders submitted as a result of any joint activity or agreement.

· Agreements sharing markets: These include agreements for sharing of markets or sources of production or provision of services by way of allocation of geographical area of market or type of goods or services or number of customers in the market or any other similar way.

Figure 1: Horizontal Agreements

[image: image1.emf]A B

Inter-brand 

Inter-brand 

competition

Intra-brand competition

Producer

Wholesale

Retailer

Consumers’

Horizontal 

agreement


Such agreements as to fix prices, rig bids and share markets are considered as restricting competition by Article 8 of the Competition Law 2004 of Vietnam. However, only those agreements that are foreclosing (“preventing, restraining, disallowing other enterprises to enter the market or develop business”), exclusionary (“abolishing from the market enterprises other than the parties of the agreements”) and bid-rigging (“conniving to enable one or all of the parties of the agreement to win bids for supply of goods or provision of services”) in nature are forbidden per se by the law, whereas other types of anticompetitive agreements (such as price-fixing, market-sharing, output-restricting) are only prohibited when the combined market share of all the parties to the agreements is 30% or more on the relevant market.
 Suppose only then that the agreements are capable of having “appreciable adverse effect on competition”. Furthermore, except for those agreements that are prohibited per se,
 those agreements that are prohibited only if the combined market share of the parties to the agreements is 30% or more on the relevant market are also subject to a rule of reason
 treatment. They might be exempted from the scrutiny of the law if they are found to be efficiency-enhancing, help to reduce costs and benefit consumers.
 
An interesting aspect of the Competition Law 2004 of Vietnam is that it makes no distinction between agreements that are horizontal and those that are vertical in nature. Whereas in another module, we would discuss vertical agreements, it is necessary to mention at this point that, the VCL relies primarily on the nature of the subject agreements, and the combined market share of the parties to the agreements to determine whether they are illegal and should be prohibited, and not on the relationship between the parties to the agreements, as in the case of some other competition statues in the world.       
Types of Horizontal Agreements

· Cartel
· Bid rigging
· Collusive bidding
· Joint Venture
Cartel

What is Cartel?

Cartel is an association of firms that explicitly agrees to coordinate its activities. To be more specific, a cartel is said to exist when two or more firms, that are not de facto or de jure controlled by Government, enter into an explicit agreement to fix prices, to allocate market share or sales quotas, or to engage in bid rigging in one or more markets. It includes an association of producers, sellers, distributors, traders or service providers who by agreement amongst themselves, limit, control or attempt to control the production, distribution, sale or price of, or trade in goods or provision of services. Moreover, members may agree on prices, total industry output, market share, allocation of customers, allocation of territories, bid-rigging, establishment of common sales agencies and division of profits or combination of these

Factors that facilitate the formation of cartels
· The ability to raise the industry price 
· A trade association exists
· Low expectation of severe punishment (antitrust laws)
· Low organizational costs
· Only a few firms are involved in the cartel
· The industry is highly concentrated
· Homogeneous good is produced
· Divide the market
· Fix market shares
Factors that reduce the existence of cartels

· Price wars 
· Cheating 
· Economic recession 
· High economic volatility 
· New entrants 
Types of Cartels

· Depending on the structure of organization, there are two types of cartel Private Cartel and Public Cartel.

· Procedural Cartels: these are contractual or condition 

· Market Cartels: these types include spot markets, oligopolistic competition (Implicit collusion), and trade associations among others 

· Hard-Core cartels (illegal): these are customer cartels, specialization cartels, territorial cartels, quota cartels, and price cartels
· Industrial/Social policy: import/export cartels, rationalization cartels, recession cartels, and co-operative marketing
Export cartels and Shipping Conferences are the prime evident of Public cartels. 

· In Japan Steel, Aluminum smelting, shipbuilding and chemical industries are permitted in cartel. 
· OPEC is an example of international cartels, which have publicly entailed agreements between different national governments.
· Depression cartels have been permitted by sovereign governments to mitigate crisis arising out of excess capacity.
Export cartel is the statutory exemptions in Competition Law reflect the intentions of the sovereign Governments. Shipping Conferences is the agreement on freight rates, passenger fares over different shipping routes. Allocation of customers, loyalty contracts and open contracts are some of the policies amongst the shippers, which are historical in origin. In some jurisdictions, these are statutorily exempted from being scrutinized under the Competition Law – but the position is increasingly changing.

Private Cartels entails an agreement on terms and conditions from which the members derive mutual advantage but which are not known or likely to be detected by outside parties.

How cartel functions 
In competition, the optimal price and quantity occurs at point C where the marginal cost curve intersects the demand curve; the quantity of the good would be Qc at price Pc.  Like a monopoly, the ideal cartel point is B on the demand curve above where marginal cost (MC) is equal marginal revenue (MR).  With a cartel, the quantity of the good would be restricted to the monopoly quantity, which increases price to the monopoly level.  The quantity would reduce to Qm and the price would increase to Pm.  The total deadweight loss created by the cartel is equal to the yellow shaded area A.

Figure 2: Monopoly Situation
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Since a cartel produces less than the competitive quantity, the cartel acts inefficiently and creates a deadweight loss.  The deadweight loss of a cartel can be described the same way as the deadweight loss for a monopoly.
With the formation of a cartel, the consumer surplus is now area A and the producer surplus is now areas B and D.  The loss in consumer surplus is area D and E and the loss in producer surplus is F.  The gain in producer surplus is area D, captured by the cartel from consumer surplus when the cartel restricts quantity and raises price.  The total loss in consumer surplus and producer surplus is greater than the small gain in producer surplus so a deadweight loss exists.  The total deadweight loss is equal to the areas E and F. For a cartel to be successful, all firms in the cartel must cooperate.  A single firm reducing output will not be able to raise price in the industry.
Figure 3: Imperfect Cartel and Cheating
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There are 20 firms; the competitive quantity produced by each firm is 25 units so the competitive industry quantity is 500 units at $12.  After the cartel forms, each firm agree to restrict output to 20 units therefore, the industry quantity reduces to 400 units at $15.  When the cartel successfully raises the price, firms in the industry have an incentive to cheat.  If a single firm increases output to 30 units while the rest of the firms are producing 20 units, the single firm will earn larger profits.  The incentive to cheat is illustrated by the yellow shaded area B in part B of the diagram.  Profit is maximized when the cheating firm produces 30 units at point C while receiving the cartel price.  At point C where the marginal cost (MC) curve intersects the new marginal revenue (MR’) curve after the cartel successfully raises price.  The competitive firm’s profit is equal to the blue shaded area A.
Effects of Cartel 

Around 1930s was the spread-out period of cartels. However, with globalization and the accompanying integration of economies, the effects of cartels are perhaps more widespread than previously experienced. In the last decade of the previous millennium and the early years of present millennium, cartels are more prevalent, persistent and damaging than previously thought. There are instances of price fixing cartels, in which multinational companies carve up the world into areas of control. A report on hardcore cartels reveals that billions of dollars of total global overcharges have been the result of international hardcore cartel operations. The report draws attention to the fact that the average illegal gain from price fixing is about 10% of the selling price. Most of the hardcore cartels are impacting developing countries, as there is increased enforcement of anti-cartel laws in the industrialized countries. Also a vast majority of firms involved in hardcore cartel activity is from industrialized and developed countries.

In a study of background paper for the World Development Report (2000) on 39 cartels, it was apparent that the firms involved were mostly from the developed countries and only a very few from developing countries. Most of the cartel members were from Europe, USA and Japan. However, 16 had harmful effects in developing countries’ markets of the 39 cartels examined. Complete information is not available in respect of the remaining cartels on their impact on developing countries.

Some other studies as OECD (2000), & Levenstein and Suslow (2001), describe that 20 to 40 percent fall in prices after the collapse of a cartel, which itself is evidence that a cartel leads to overcharging of prices to the detriment of consumers. Another analysis of the damage caused by a vitamins cartel describes that the Vitamins cartel divided up the world market for different types of vitamins during the 90s. The overcharges paid by 90 countries importing vitamins were estimated. The overcharges according to the analysis were more in the jurisdictions with weak cartel enforcement regimes. For instance, the Latin American countries that did not enforce effectively their cartel legislations witnessed their vitamin import bills escalate by more than 50%, whereas the escalation was less than 40% in respect of Latin American countries that enforced such legislation. Damage wise, India incurred overcharges of more than US$25mn. 10 European countries suffered an overcharge of about US$660mn. All the 90 importing countries put together suffered overcharges by US$2700mn during the 90s. Moreover, the financial impact of the vitamin cartels, or for the matter of other cartels, is much more than the dollar value, if the purchasing power parity ratio is reckoned. In the case of India, for instance, the purchasing power parity ratio is 8.7. The damage of US$25mn translates into a whopping US$220mn. The poor countries directly or indirectly bear the cost of this unlawful practice in terms of higher prices and reduced choice (see Box 1).

Yet another case of a cartel offence relates to Zambia. Box 2 traces the case, which is essentially a syndicate action.


Sometime cartels also form for limiting or controlling supply of goods and services to the markets in order to create artificial scarcity, which will evident itself in increased prices. Cartel bodies regulate the supply and enterprises in concert, may create and maintain shortage of goods and services in the market, in order to shore up prices and consequently profits. 
Some agreements, which constitute concerted actions on the part of the enterprises acting together, may have underpinnings to limit or control technical development. Enterprises, which are at a particular level of technology in the manufacture of a particular product might come to an understanding that none of them would indulge in innovation, new technology or technological developments, to prevent stealing a march over the rest of the group. This stifling of technical development will be to the detriment of quality improvement and even price reduction, thus resulting in prejudice to consumer interest. Box 3 illustrates the limiting and controlling the supply of goods. 

Enterprises may combine to limit supply of goods to the market and to impose conditions restricting dissemination of technology and thus prejudice competition. Box 4 describes the testimony to such prejudice.


Cartels in Vietnam and the VCL 2004

Various cartel practices are either prohibited per se by the VCL 2004, or subject to a rule of reason treatment, as already mentioned above. The prohibited practices are also further described by the Decree 116 in its Chapter II (Controlling competition-restricting practices) – Section III (Competition-restricting Agreements), from Article 14 till Article 21.
Cartels are quite prevalent in Vietnam, related to various types of goods and services. For example, around 2008 end, 16 insurance companies
 in Vietnam together signed an agreement about increasing standard insurance premium for cars. According to the agreement, from the beginning of October 2008, the standard premium for cars, or the minimum premium in contracts signed with customers, would be increased from 1.3% to 1.56% p.a (exclusive of 10% value-added tax). According to a document sent by the Secretary General of Vietnam Insurance Association to its non-life insurance member enterprises, raising up premiums was the result of signing a cooperation agreement among association members at the 6th non-life insurance CEO Meeting (held in September 2008). “In order to limit fierce competition in the context of high compensation rate, and increasing inflation, insurance businesses appear to generate no profit or no significant profit”.  Some members that have not signed this agreement have been reminded by the General Secretary of Vietnam Insurance Association Phung Dac Loc. This case is now being examined by the Vietnam Competition Authority. In other instances, in 2008 there were similar agreements among members of the Banking Association (to fix the ceiling interest rate) and among members of the Vietnam Steel Association (to stop reducing selling price). Both, after being strongly objected by the public and under investigation by the Vietnam Competition Authority (VCA), were stopped.      
Rigging Bids/ Tender
Bid rigging is a part of horizontal agreements and is regarded as a practice to cause or is likely to cause an appreciable adverse effect on competition. Bid rigging means any agreement between persons or enterprises, engaged in identical or similar production or trading of goods or provision of services, which has the effect of eliminating or reducing competition for bids or adversely affecting or manipulating the process for bidding. It is a form of price fixing and market allocation, often practiced where contracts are determined by a call for bids, for example, in the case of government construction contracts. However, bid rigging usually results in economic harm to the agency, which is seeking the bids, and to the public, who ultimately bear the costs as taxpayers or consumers.
Bid rigging takes place when bidders collude and keep the bid amount at a pre-determined level. Such pre-determination is by way of intentional manipulation by the members of the bidding group. Bidders could be actual or potential ones but they collude and act in concert. Bid rigging is the way that conspiring competitors effectively raise prices where purchasers-- often Government, Provincial authorities or Local authorities—acquire goods or services by soliciting competing bids.

Bid rigging is often resorted to in public procurement tenders. The possibility of bid rigging will be particularly relevant to public sector purchasers, given their legal obligations to award contracts by competitive tender. The rigging parties perceive Government to be blind to collusive practices and consequently indulge in bid rigging while responding to tenders. This imposes heavy costs on public treasury and therefore on taxpayers. Box 5 and 6 describes the supply cartel through rigging bids.


An agreement in collusion not to respond to an invitation to tender until after discussions with other persons invited to tender is also a bid rigging offence. The Exeter Hospital case in Box 6 below lays down this principle.

Types of Rigging Bids

Here are some very common bid-rigging practices:

· Subcontract bid-rigging occurs where some of the conspirators agree not to submit bids, or to submit cover bids that are intended not to be successful, on the condition that some parts of the successful bidder's contract will be subcontracted to them. In this way, they "share the spoils" among themselves.

· Bid suppression occurs where some of the conspirators agree not to submit a bid so that another conspirator can successfully win the contract.

· Complementary bidding, also known as cover bidding or courtesy bidding, occurs where some of the bidders bid an amount knowing that it is too high or contains conditions that they know to be unacceptable to the agency calling for the bids.

· Bid rotation occurs where the bidders take turns being the designated successful bidder, for example, each conspirator is designated to be the successful bidder on certain contracts, with conspirators designated to win other contracts. This is a form of market allocation, where the conspirators allocate or apportion markets, products, customers or geographic territories among themselves, so that each will get a "fair share" of the total business, without having to truly compete with the others for that business.

These forms of bid-rigging are not mutually exclusive of one another, and two or more of these practices could occur at the same time. For example, if one member of the bidding ring is designated to win a particular contract, that bidder's conspirators could avoid winning either by not bidding ("bid suppression"), or by submitting a high bid ("cover bidding").


Sharing Markets
Agreements between persons, enterprises or their associations acting in a platform, which share the market or source of production or provision of services by way of allocation of geographical area of market, or type of goods or services or number of customers in the market or any other similar way are regarded as having an appreciable adverse effect on competition. Enterprises often tend to share markets, whether by territory, type or size of customers or in some other way.

Another method under this type of market sharing evidences in the form of quantity allocations rather than on the basis of territories or customers. Quota restrictions or allocations are often prescribed in sectors having a surplus capacity, the object being to raise prices. Under such arrangements, enterprises often agree to limit supplies to a proportion of their previous sales, and in order to enforce this, a pooling arrangement is created whereby enterprises selling in excess of their quota are required to make payments to the pool in order to compensate those selling below their quotas.

The allocation of exclusive territory or market to a single dealer necessarily prevents or distorts intraband competition, as other dealers of the suppliers stand excluded from that territory or market. The Indian MRTP Commission has held that where an agreement clause has the effect of confining the distributor within a specified area for effecting sales, it constitutes a restraint on competition. However, allocation of territories needs to be distinguished from agreements designating the selling points from which the dealers or distributors will operate. The MRTP Commission ruled that an agreement to fix selling points in contradistinction to one for the allocation of territories to the distributor does not constitute a restriction on competition.

References 

Adhikari, R., (2002); “Competition Policy in Small Economies”, Discussion Paper, SAWTEE, Kathmandu.
Chakravarthy, S., (2007); “Competition Restricting Practices”, background paper for Mozambique National Training Workshop Competition Policy and Law Administration, 17-19 July, 2007, Maputo, Mozambique. 
Clarke, J. L., & Evenett, S. J., (2003); “The Deterrent Effects of National Anti-Cartel Laws: Evidence from the International Vitamins Cartel”, Antitrust Bulletin, Washington DC.

CUTS, (2003); “Pulling Up our Socks”, CUTS Centre for Competition, Investment & Economic Regulation, Jaipur, India. 

Evenett, S. J., (2003); “Can Developing Economies Benefit from WTO Negotiations on Binding Disciplines for Hard Core Cartels?”, Paper prepared for UNCTAD Secretariat, World Trade Institute, Berne, Switzerland.

Levenstein, M.C., & Suslow V.Y., (2001); “Private International Cartels and Their Effect on Developing Countries”, Background paper for the World Development Report, World Bank, Washington DC. 

MRTP Commission’s Order 6 July 1978 in Sarabhai Chemicals Private Limited, RTPE No. 45/75 – (1979) 49 Comp., Cases 145.

MRTP Commission’s order dated 11 October 1977 in Indian Jute Mills Association – RTPE No. 80/1975.

OECD, (2000); “Hard Core Cartels”, a report for the Meeting of the OECD Council at Ministerial Level.

Stigler G.J., (1964); “A Theory of Oligopoly”, Journal of Political Economy, No.72.

�





�





Box 1: IMPACT OF HARDCORE CARTELS IN SOME AFRICAN COUNTRIES


Hardcore cartels in heavy electrical equipment, steel and aluminum have inflicted overcharges reported at US$44mn for Zimbabwe, US$34mn for Kenya and US$270mn for South African Customs Union. Besides overcharging, another dimension is worth noting in terms of the adverse impact of the cartel behavior on the developing countries. Heavy electrical equipment is needed for installation of power generation plants, most of which are set up by Government or Government-owned public enterprises. Cartel behavior on the part of the equipment suppliers increases the cost of power generation plants thus stretching their treasuries leading to less allocation for other development expenditure. The electrical cartel also indulged in bid rigging.  Every member of the cartel was allotted a potential project and other members put in supporting bids.  If a non-member entered the bid, it was outbid by the cartel members by lowering their prices to the levels below which, the non-member could not operate.  The field was thus left open as an exclusive preserve of the cartel members.  A basic amenity like electricity thus became very expensive for the consumers. Such prejudices to consumer interest, caused by bid rigging, affect more the developing countries than the developed because of prevalence of poverty.





Source: Chakravarthy, S.


















































































































































Box 2: SYNDICATE CARTEL IN ZAMBIA


A syndicate is generally a group of people or firms undertaking a joint business venture. When groups in the same or similar lines of business act in concert, they are also regarded as acting as a syndicate. In Zambia, transport operators formed a cartel, though not formally or through a written agreement. The cartel itself was an understanding among the operators, a kind of unwritten and informal agreement. This cartel was preventing outsiders to enter the transport network business and fixing prices for consumers. Higher than the normal prices fixed by the cartel, impacted the consumers and the poor ones, in particular, very adversely. Zambia Competition Commission enquired into the anticompetitive cartel offence and noted that the United Transport and Taxis Association (UTTA) was indeed a cartel. The enquiry by the Commission addressed the cartel behavior of the UTTA in price fixing. Also covered in its enquiry was the approval accorded to the fare by the Road Traffic Commission and the use of intermediaries at the bus stops. The enquiry and the resultant action by the Commission brought a sense of scare among the transport operators (members of the cartel) and made them behave more responsibly towards the consumers. However cartel behavior has not been completely eliminated but thankfully the transport operators fix fare (and fair) prices independently in defiance of UTTA’s dictate. The syndicate system in surface transport system can be noticed in many developing countries, as for instance, in Nepal. The majority of transport operators in that country have formed local syndicates, which allow none other than syndicate members to ply their vehicles on designated long routes. These syndicates prevent new operators from entering the transport business and also involve sometimes in vandalizing buses belonging to those operators, who violate their dictates.





Source: Chakravarthy, S.











Box 3: THE INDIAN JUTE MILLS ASSOCIATION CASE


The Indian Jute Mills Association formulated a scheme for a reduction in production in jute goods by 15 % for its members. This scheme was assailed before the Monopolies and Restrictive Trade Practices Commission (MRTP Commission) as a restraint of trade and competition. The Association defended its scheme arguing that in the then prevalent conditions in jute industry, its members agreed to restrict their output so that efficient units among them may not go ahead with production and thereby elbow out the less efficient units among them. The MRTP Commission holding that the impugned scheme had the effect of restricting competition observed: 





“If only the efficient units were allowed to produce the jute goods, their cost of production would have been lower than the cost of production of less efficient units. When competition takes its logical course, there is no distortion of competition… Undistorted competition does not mean that less efficient units of production should be propped up by artificial support to continue in production, even though forces of demand and market price did not justify their continuance”.





However, generally, the underlying object of such schemes and agreements is to regulate the flow of supply of goods by the producers generally to earn higher profits by creating conditions of scarcity in the market.





Source: Chakravarthy, S.











Box 4: LIMITING PRODUCTION AND RESTRICTING TECHNICAL KNOW-HOW


Sarabhai M Chemicals Private Limited, an Indian company, entered into a technological know-how agreement with its overseas collaborator, E. Merck A.G., providing for the provision of know-how by the latter to the former. The know-how was to enable Sarabhai to manufacture pharmaceutical chemicals, vitamins, insecticides etc in India. The agreement stipulated that Merck by itself or its licensees (like Sarabhai) should not directly or indirectly manufacture certain items (about 520 out of 600 items) in India and that Merck would be free to import into India such items and sell the same.





Sarabhai’s request for technological know-how for the manufacture of certain pharmaceuticals and Vitamins was turned down by Merck. The MRTP Commission held that the agreement had an adverse effect on competition because of the denial of access to the technological know–how and was also a barrier to entry to other intending manufacturers.


Source: Chakravarthy, S.








Box 5: MEDICAL OXYGEN SUPPLY CARTEL


Four foreign companies, namely, Air Liquide (France), Praxair (US), AGA (Germany) and Indura (Chile) were the suppliers of medical oxygen to both public and private hospitals in Argentina. These companies formed a cartel and entered into an agreement to indulge in bid rigging and to distribute and divide customers among themselves. The Competition Authority in Argentina conducted 4 raids, in which it found certain documents showing exchange of information about the customers, bids, prices etc. As a result, bid rigging and collusion, hospitals and consumers were forced to pay high prices. In addition, the cartel members enjoyed illegally high profits. The Competition Authority succeeded in getting the four companies prosecuted and levied with fines amounting to US $24 million. Moreover, the successful prosecution of the bid rigging and price fixing cartel was welcomed by the consumers in Argentina.


Source: Chakravarthy, S.








Box 6: EXETER HOSPITAL AGREEMENT


The electrical goods suppliers entered into an agreement in October 1966, that they would not tender for the contract for the supply of goods to Exeter Hospital in UK, before they had met and discussed the contract generally and the tender price in particular. During the following month, November 1966 they met and agreed that three of their members would each prepare a detailed tender for the contract, that another two would prepare check estimates and the remaining another two would do no more than receive cover prices. It was also agreed that as between those who would prepare detailed tenders, the middle price would be taken and the party (Member) who had prepared it would be treated as the successful tenderer. The agreement further mandated that those who had prepared the tender below the middle price would submit tenders exceeding that price and those who received cover prices would not tender below that price. It was further agreed that the successful tenderer would pay £ 500 to each of the other two who had prepared the detailed tenders and £ 200 to each of those who had prepared the check estimates. The Registrar of Restrictive Trade Agreement took the view that the agreement was a restriction under section 6 (1) of the Restrictive Trade Practices Act, 1956. When the matter came up before the Judicial Court, it was held that an agreement of this nature preventing the supply or acquisition of any goods fell within the ambit of the restrictions in section 6 (1) (a) of the said Act. The judicial reasoning was in favor of a broad construction of section 6 (1) of the Act in the larger interests of the hospital and the patients.





Source: Chakravarthy, S.








Box 7: MANUFACTURING CARTEL DIVIDING THE MARKET


Three Timken Corporations (American, British and French) manufacture anti-friction bearings. They allocated trade territories among themselves and cooperated with each other in fixing prices, in order to eliminate outside competition. The Supreme Court of the US examined the effect of the cartel members dividing the market and observed that the dominant purpose of their action in concert was to avoid all competition either among themselves or with others. The Court further ruled that agreements between legally separate persons and companies to suppress competition among themselves cannot be justified and that collusive control of the trading operation (allocations) would not liberate them from the applicability of the antitrust law (competition law).


Source: Chakravarthy, S.














� See Article 9, VCL


� When a business practice is considered illegal per se under competition laws, it is conclusively presumed to impose unreasonable restraint on the competitive process and thus anticompetitive, or can be held as illegal by itself, without further defense.


� According to the rule of reason, some strategic behaviors by firms might have both restraining effects on competition and dynamic efficiency benefits. In case the latter consequences override the former effects, then that behavior could be allowed to pass the scrutiny of competition statues.


� See Article 10, VCL


�  Those companies include: Bao Viet, Petrolimex Insurance (Pjico); Petro Vietnam gas Insurance (PVI); SamsungVina; Global; Vietnam International Joint-Venture Assurance; BIDV Insurance Co. (BIC); Bao Long; Bao Ngan, Bao Minh; Bao Tin; AAA; Military Joint-Stock Insurance Co. (MIC); Post and Telecommuting Inusurance (PTI) and Agribank Insurance Co.
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