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Introduction

The goal of any national competition policy is to protect and develop effective competition within the geographic boundaries of the sovereign nation. Competition is a basic mechanism of the market economy involving supply and demand.  Producers, manufacturers, traders, suppliers, distributors etc. offer goods or services on the market in an endeavour to meet demand from intermediate customers, bulk buyers, wholesalers and finally end consumers.  Rivalry between manufacturers leads to the most efficient response to demand from buyers. In addition to being an efficient means of guaranteeing consumers the best choice in terms of quality and price of goods and services, competition or rivalry also forces enterprises to strive for competitiveness and economic efficiency.
Business agreements are one of the many means by which producers can sell and distribute their products.  An enterprise may carry out a large part of the distributive function itself, using its own employees, infrastructure, resources etc. or its own branches, or through wholly owned subsidiaries.  In some sectors of industry – for example, petrol companies - the enterprises will own some of the retail outlets for its goods. In many cases – for example – tea producers – rely substantially upon intermediaries.  
This module focuses on some agreements between the supplier and the purchasers of its goods or services at a different level of the production or distribution chain.  Such agreements are called vertical agreements under competition law. The purchaser may be an intermediary in the distribution sector, buying the products for resale under a contract in which one or both parties accept restrictions on their trading activities; or it may be an end consumer or user, buying raw materials or components for use in manufacturing another product. As will be seen in this module, such agreements can be anticompetitive.
The module discusses the various types of practices falling under vertical agreements in Chapter 1, before discussing how vertical agreements are normally handled under competition laws, and in particular under the Vietnam Competition Law (VCL) 2004 in Chapter 2. For a better understanding on regulation of vertical agreements, Chapter 3 takes a look at how vertical agreements are treated under other jurisdictions. 

CHAPTER 1
TYPES OF VERTICAL AGREEMENTS
There are many ways in which agreements involving businesses operating at successive stages of a production process can take place, even though they would involve one party being the supplier of inputs to the other party’s business activity. Although not all vertical agreements are necessarily anticompetitive, some can have adverse impact on competition in the market if market conditions permit. Anticompetitive vertical agreements are usually motivated by the desire for vertical control where for example the manufacturer imposes contractual obligations on the retailer that are aimed at giving unfair competitive advantages to the parties over rivals. Such practices include the following:

1.1 Resale Price Maintenance

Resale price maintenance is the practice whereby a manufacturer and its distributors agree that the latter will sell products of the former at certain pre-agreed prices. This could be either a minimum resale price maintenance agreement, where a price floor below which prices can not go is agreed, or maximum resale price maintenance, where a price ceiling which prices should not exceed is agreed.  

There are two main arguments given in support of resale price maintenance. The first involves resale price maintenance involving branded products, where manufacturers may wish to maintain a certain brand image and would often pressure retailers not to discount their goods, fearing that it may diminish the ‘exclusive image’ of their goods.  The other involves franchising, where franchisers may maintain a high degree of control over franchisee businesses, ranging from dictating what products they can buy and sell, to dictating the minimum prices for resale of goods, below which their franchisees must not sell, depending on the content of the franchising agreement. 

However, resale price maintenance can result in anticompetitive outcomes. Although maximum resale price maintenance might have advantages to the public and is normally exempted from other competition laws, it may actually drive small companies, without the advantages of economies of scale, out of business as they might want to charge beyond the stipulated price ceiling to avoid losses. Another concern about maximum resale price maintenance is when it becomes the going market price. This kills price competition.  

Minimum resale price maintenance on the other hand can easily restrict competition by limiting the extent to which downstream firms can use the pricing system to effectively compete with each other, even if it is profitable to do so. If competition is intense, then the minimum price becomes the going price for all firms buying from the manufacturer simply because they are not allowed to sell below it. 

	Example: South Africa Tribunal acts on Minimum Resale Price Maintenance

	The Competition Tribunal of South Africa imposed a penalty of three million rand (approx. US$419,000) on Federal Mogul Aftermarket South Africa (Pty) Ltd, for having contravened the Competition Act. This is the largest penalty levied by the Competition Tribunal. It follows an earlier finding by the Tribunal that Federal Mogul had engaged in resale price maintenance by obliging distributors to sell Ferodo brake pads at a determined price and penalising those distributors who did not comply.

Federal Mogul initially argued that the Tribunal’s power to impose an administrative    penalty was unconstitutional. However, the Tribunal found that a respondent in prohibited practice cases was not in an analogous position to a person accused in criminal proceedings, and that the Act provided adequate procedural mechanisms. Hence, the constitutional attack failed.

Whilst the maximum penalty (i.e. 10 percent of annual turnover) the Tribunal was entitled to impose amounted to just over Rand 6mn (approx. US$838,000), the Tribunal found, after closer analysis of the factors specified in section 59(3) of the Competition Act, Rand 3mn (approx. US$419,000) was an appropriate penalty. As per the South African Competition Act, resale price maintenance is a species of price fixing, and cannot be justified on the grounds that it may result in any technological, efficiency or pro-competitive gains.

	Source: Prabhala (2006), South Africa – Competition Regimes in the World – A Civil Society Report, CUTS, p.282


1.2 Tied Selling
Tied selling is the practice of making the sale of one good (the tying goods) to customers conditional upon the purchase of a second good (the tied goods). Tied selling is regarded as anticompetitive when one or more components of the tied package are sold individually by other businesses as their primary product, and thereby this bundling of goods would hurt their business. The practice is also anticompetitive when the motivation is to sell an unpopular product through tying it with the popular one.
Tying has been defended as maximising overall welfare in a variety of circumstances. If the main product works better with the tied product than with others, the manufacturer may tie the products to avoid quality problems that could lead to product liability lawsuits or loss of reputation. Tying may also be used with or in place of intellectual property to help protect entry into a market, encouraging innovation.

However tying is often used by suppliers when the tying good is critical to many customers. By threatening to withhold that key product unless others are also purchased, the supplier can increase sales of less necessary products.

In the recent infamous antitrust cases that Microsoft had in the US and EU, the software giant was alleged to have tied together Microsoft Windows, Internet Explorer, and Windows Media Player. Microsoft's view of it is that a web browser and a media player are simply part of an operating system (and are included with all other personal computer operating systems). Just as the definition of a car has changed to include things that used to be separate products, such as speedometers and radios, the definition of an operating system has changed to include those formerly separate products. However, the dealing US court, for example, rejected Microsoft's claim that Internet Explorer was simply one facet of its operating system. At the same time, the court held that the tie between Windows and Internet Explorer should be analysed under the rule of reason, and is not per se illegal.

	Example: Allegations of tied selling in Canada

	The Canadian government cracked down on tied selling within banks by coming up with an amendment to the Bank Act, which made tied selling illegal and established a fine of $100, 000 for violations. The amendment was expected to affect the majority of brokerage firms and mutual funds in Canada since most are under the control of the big banks who were involved in the practice. The major concern expressed, however, was that the banks and the bank-owned brokerages are very powerful in Canada and sensible enough to blur the lines between force and suggestion.

The practice typically involved the granting of credit, either via bank loans or margin loans at bank-owned brokerages. Companies and individuals seeking to access credit were often informed that credit lines could be increased only if more investment assets were held at a firm, typically through transfers of products like mutual funds. Although representatives from Canadian banks and their brokerage subsidiaries denied that any sort of coercive tied selling has ever taken place, one attorney who worked with the federal task force and asked for anonymity, said the investigation turned up numerous employees at banks who said they felt pressure to relocate customer fund assets to their bank.

	Source: Registered Rep Magazine, Jan 1, 1999 (online version)


1.3 Exclusive Distribution and Supply Agreements

Whenever supplier appoints one distributor to be the exclusive outlet for his/her products, either for a defined territorial boundaries or for a particular or specific class of customers and the relationship between the parties has been reduced to some understanding or arrangement either in writing or otherwise such agreements/arrangements entered between them are in broad sense called the exclusive distribution agreement.  As a result of such understanding the supplier agrees that his/her other distributors will be restricted and/or prohibited as regards sales in that territory or those customers. Competition authorities use the term ‘exclusive distribution agreement’ to refer only to those agreements by which the distributor is allocated a territorial area; if the distributor is allocated a group of customers, the agreement is called an ‘exclusive customer allocation agreement”.  
These two types of agreements may also be combined. For example different distributors are appointed for different groups/classes of customers within a particular territory.  The ‘exclusive supply agreement’ is used by the competition authorities for the circumstances and practices where a supplier agrees or undertakes to sell to only on purchaser within a country or a specified territory, either for the purpose of specific use e.g., industrial supply or as an extreme form of exclusive distribution i.e., where the designated territory is the whole of the country.   .

Exclusive distribution and supply agreements generally pose certain problems for competition policy since they more often than not affect intra-brand competition.  In intra-brand competition such agreements prevent the supplier from appointing another distributor in the territory or, normally, selling directly in the earmarked territory itself.  This may lead to division of markets thereby encouraging different prices in different territories.  Secondly, other buyers may no longer be able to buy from the supplier in question, which may lead to foreclosure on the purchase market.  

	Example: Market foreclosure due to exclusive dealing in Vietnam

	Tiger, Heineken and Bivina (produced by the Vietnam Beer Joint-Venture) were alleged to have formed an alliance, using exclusive dealing tactics to prevent Laser, the first Vietnamese brand of bottled draught beer (produced by Tan Hiep Phat Corp.), from entering the market. Marketed in 2004, Laser beer, however, could not access retail shops, distribution agencies and bars, etc, due to the contracts these shops and agents had with the aforementioned beer producers, which included an exclusive term preventing these sellers and distributors from selling, exhibiting, introducing, marketing… or even allowing marketing staff of any other beer brands to work on their business sites. As compensation, these shops and distributors would receive a ‘sponsor’ amount between VND50mn (US$3174) and some VND100mn (US$6349) per annum.

To make matter worse, as a warning signal, just recently, a beer shop has been brought to court by one of those big beer producers due to so-called ‘violation of economic contract’. The decision of the Ho Chi Minh City People’s Court was that the beer shop “Cay Dua” was not permitted to advertise, sell or allow Laser marketing staff at their site until November 2004; in accordance with the contract signed between the shop and the Vietnam Beer Joint-Venture since November 2003.

Though analysts opined that the terms of the contract were exclusionary conducts, the contract was able to escape the scrutiny of the law, as Vietnam was yet to have a Competition Law at the time, while the current Commercial Law and the State Ordinance on Economic Contracts did not cover these areas.

	Source: VietnamNet, July 04, 2004 & May 18, 2004.


	Example: Exclusive dealing in the alcoholic beverages market

	Accra Brewery Ltd sued Guinness Ghana Ltd, seeking an order of interim injunction to restrain the latter from entering into or enforcing an agreement entitled ‘Guinness means profit’ with outlet owners of alcoholic beverages. The plaintiff manufactures products (Club Super Stout, Club Dark Beer and Castle Milk Stout) that compete with the products (Guinness Foreign Extra Stout) of Guinness. Accra Brewery’s arguments were that:

· Guinness Ghana Ltd had entered into a ‘money induced’ agreement with about 183 retailers of alcoholic beverages in 1999, which bound these retailers to stock and advertise of only their products. Hence, these retailers refused to stock the products of the Accra Brewery;

· It was unlawful for Guinness to induce their common customers to break their contracts with Accra Brewery;

· The conduct of Guinness was preventing the Ghanaian public from exercising their freedom to choose any alcoholic or non-alcoholic beverages in drinking bars, or other authorised places where both the companies’ products were sold;

· Guinness’s act of inducement contravened the tenets of social and economic liberty and prosperity of the individual to trade with whom he pleases and the prosperity of the nation by the expansion of the total volume of trade; and

· Accra Brewery had lost substantial income as a consequence of the activity of Guinness.

There was no competition law in Ghana at that time (even at present the law is still to be enacted) and Accra Breweries had to resort to the ordinary courts. Although under competition law this could probably have been a clear cut example of an exclusive dealing arrangement, the  Judge ruled against Accra Brewery, giving the judgment that:

· There was no evidence of Guinness seeking to create a monopoly;

· There was no evidence that Guinness, by their own actions, was seeking to prevent customers from buying similar products more cheaply from elsewhere. This was since the products had the same sale price that was determined by agreement among the producers; and customers were free to choose which outlets they could buy from;

· There was no evidence that Guinness’s market share had risen, as a consequence of the agreement; and

· There was no evidence that the public interest was likely to suffer, as a result of the agreement between Guinness and the selected retailers, since consumers still had a choice. 



	Source: Aryeetey & Ahene (2006), Ghana, Competition Regimes in the World – A Civil Society Report, CUTS


CHAPTER 2

HANDLING OF VERTICAL AGREEMENTS
Unlike agreements between competitors, vertical agreements are regarded as less harmful to competition, given that some agreements may actually turn out to be pro-competitive. Thus vertical agreements are also treated differently from horizontal agreements under most competition laws. The most significant difference is that horizontal restraints are more likely to be deemed illegal per se while vertical restraints are more likely to be subject to the ‘rule of reason’ approach. According to the rule of reason approach to vertical agreements, some agreements between upstream and downstream firms might have restraining effects on competition or some economic efficiency benefits or both. It is therefore important to analyse the extent to which these two outweigh each other. In cases where the economic efficiency benefits outweigh the anticompetitive consequences of the agreement, then the agreement can be allowed to stay regardless of the minimal damages to competition. 

The biggest concern with vertical agreements is market foreclosure. A market is foreclosed either completely or partially when undertakings face barriers to entering that market, or barriers to expansion once in that market.

Vertical agreements resulting in selective distribution may foreclose a market to retail competition, where it is practised by a sufficient proportion of manufacturers.  For example, if manufacturers of the most popular brands of a product have similar distribution agreements with their retailers with effect that relatively few retailers are authorized to stock the full range of popular brands, this may prevent unauthorized retailers from providing effective competition and thereby provide the authorized retailers with market power.

Selective distribution may be less likely to lead to foreclosure if, rather than imposing an absolute restriction on the number of retailers in the distribution network, any retailer may join the network provided it meets certain objective standards where these standards are not clearly designed to favour existing retailers over new entrants.

Thus it is generally the market foreclosure consequences of vertical agreements that are weighed against any anticipated benefits by competition authorities under a rule of reason approach. 

While vertical restraints, in the presence of market power, can lead to anti-competitive harmful effects, they may also produce economic benefits. Vertical agreements may pass the scrutiny of competition authorities and deemed efficiency enhancing if:

(a) they are found to be pro-competitive, especially if they are intended to result in promotion of innovation and technological advancement, promoting exports or the country’s international competitiveness, etc;

(b)  they are intended to reduce transaction costs and are intended to result in vertical integration related benefits;

(c) they have been undertaken in public interests (for example, if they can be shown to be aimed at bringing various forms of benefits to the public).

Getting exemption on these grounds means that an agreement is accepted to be anticompetitive under the competition law, but the gain from it would outweigh the loss caused by its anticompetitive nature.
Whether a vertical agreement actually restricts competition and whether in that case the benefits outweigh the anti-competitive effects will often depend on the market structure.  In principle, this requires an individual assessment.  An example is the European Commission, which adopted Regulations (EC) No. 2790/1999, ‘the Block Exemption Regulation (the BER), which entered into force on 1 June 2000 and which provides a safe harbour for most vertical agreements.  The BER renders by block exemption the prohibition of Article 81(1) inapplicable to vertical agreements entered into by companies with market shares not exceeding 30 per cent. This is discussed in detail in Chapter 3.
	Example on rule of reason approach to vertical agreements: India regime

	Vertical agreements fall under ‘restrictive trade practices’ under the Monopolies and Restrictive Trade Practices Act (MRTP Act) in India. Although they are couched as illegal, the statute carves out certain exceptions/gateways. The MRTP Act provides that restrictive trade practices would be considered to be void if apart from being preventing, distorting or restricting competition, the same should also impose on the consumers’ unjustified costs or restrictions.

If the MRTP Commission is satisfied that any practice which has been held to be restrictive trade practice does not directly or indirectly restrict or discourage competition to any material degree in any relevant trade or industry then it can resist passing any order under Section 37 directing the person concerned to desist or to discontinue the practice. The Supreme Court, in  the case involving Tata Engg and Locomotive Co, pointed out that the exclusive dealings do not impede competition but promote it.  It was said:

‘The exclusive dealings do not impede competition but promote it. Such dealings lead to specialisation and improvement in after-sales service. The exclusive dealership agreements do not restrict distribution in any area or prevent competition. The customer has the choice of buying any make he likes.  The advantage of exclusive dealership is that a dealer specialises in his own type of vehicles with all the attending advantages of trained personnel, special service stations, workshops and spare parts.’

It was also said that by specialising in each make of vehicle and providing the best possible service that the competition between the various makes is enhanced.  In that connection it was also said:

‘‘By making its dealers exclusive to Telco, there cannot be said to be any prevention, distortion or restriction of competition in the territory in which a dealer operates, either between manufacturers of the same type of vehicles or between dealers in these vehicles.  Any manufacturer of vehicles such as those of Telco may manufacture and sell its vehicles in a territory in which Telco’s dealers operate.  Any other manufacturer of vehicles similar to those of Telco is also free to appoint dealers of its choice in the same territory covered by Telco’s dealers.  The channels for outlet for vehicles have not been blocked by the fact that the dealers appointed by Telco are exclusive to Telco nor it can be said that Telco has by its exclusive arrangement with its dealers affected the flow of supplies of vehicles into the market.’’


2.1 Vertical Agreements under the VCL 2004
Agreements, including vertical agreements, fall under the ambit of the Competition Law, 2004 of Vietnam. However the Law gives exemption (for a definite term) to certain ‘competition-restricting agreements’ if they meet one of the following conditions in order to reduce costs to benefit consumers:

(a) rationalising the organisational structure, business model, raising business efficiency;

(b)  promoting technical and technological advances, raising goods and service quality;

(c) promoting the uniform application of quality standards and technical norms of products of different kinds;

(d) harmonising business, goods delivery and payment conditions, which have no connection with prices and price factors;

(e) enhancing the competitiveness of SMEs; and

(f) enhancing the competitiveness of Vietnamese enterprises in the international market.

The Competition Law 2004 of Vietnam does not deal with vertical restrictive agreements in a direct manner. In fact, only three sections of Article 8 (which lists out various competition-restricting agreements prohibited by the Law) could be interpreted in this direction, which are Section 5-7. Accordingly, it is prohibited to have ‘agreements imposing on other enterprises conditions on signing of goods or services purchase or sale contracts or forcing other enterprises to accept obligations which have no direct connection with the subject of such contracts’ (Article 8(5) of the Law), ‘agreements on preventing, restraining, disallowing other enterprises to enter the market or develop business’ (Article 8(6) of the Law), and ‘agreements on abolishing from the market enterprises other than the parties of the agreements’ (Article 8(7) of the Law). Interestingly, these sections can equally apply for horizontal agreements.  

Although the approach can be indirect, the Law can adequately deal with the various issues under vertical agreements. For example, various forms of exclusive dealing agreements are prohibited under Sections 5 and 6 of Article 8 of the Competition Law 2004 of Vietnam, though the term ‘exclusive dealing’ is not mentioned specifically therein. Article 8(5) of the Law prohibits those ‘agreement on imposing on other enterprises conditions on signing of goods or services purchase or sale contracts or forcing other enterprises to accept obligations which have no direct connection with the subject of such contracts’ if the combined market share of the parties to agreement equals or exceeds 30 percent of the relevant market (read in combination with Art. 9(2) of the Law). The same section can also be used to prohibit tied selling. 

A combined reading of Article 8(6) and Article 9(2) of the Competition Law 2004 of Vietnam shows that exclusive dealing agreements aimed at foreclosing other enterprises to enter the market or develop business are prohibited in Vietnam irrespective of the combined market share of the parties to the agreement. In particular, Section 2a) of Article 19 of the Decree 116, which explains in further details Article 8(6) of the VCL, mentions that the act of forming an exclusive network with distributors and retailers to create difficulty for rivals is unlawful. 
CHAPTER 3

VERTICAL AGREEMENTS UNDER OTHER JURISDICTIONS
3.1 European Community
Vertical (and horizontal) agreements between two or more firms which restrict competition are prohibited by Article 81 of the EC Treaty, subject to some limited exceptions. Vertical Agreements in terms of EC Regulation 2790/99 and more specifically as defined in Article 2 is an agreement or concerted business practice entered into between two or more undertakings that meets two conditions:

(a) each undertaking operates at a different level of the production or distribution chain for the purposes of the agreement; and

(b) the agreement relates to the conditions under which the parties may purchase, sell or resell certain goods or services.

Under Regulation 2790/99, many exclusive distribution and supply agreements will be automatically exempted if the relevant market share ceiling of 30 per cent is not exceeded.  However, it remains relevant to consider the position of agreements even below that market share figure.  First, inclusion of certain hard-core restrictions will take the agreement outside Regulation 2709/99. Secondly, the Commission may withdraw the benefit of the block exemption from an agreement when the effects on competition are particularly strong and are not counterbalanced by benefits that would otherwise fulfil the criteria of Article 81(3).  Accordingly, it is necessary in such cases to consider the question of the individual application of Article 81(3). The Section accordingly considers, first the general analysis of exclusive distribution and supply agreements under Article 81(1), including the approach to particular terms and conditions; and secondly, the application of Article 81(3).

Vertical Agreements do not generally give rise to competition concerns unless one or more of the parties to the agreement possesses market power on the relevant market or the agreement forms part of a network of similar agreements.  The Block Exemption avoids placing on business the unnecessary burden of scrutinizing a large number of essentiality benign agreements and helps to ensure that competition authorities are able to concentrate resources on matters giving rise to significant competition concern.

Agency Agreement

If an agency agreement is a genuine agency agreement and does not fall within the scope of application of Article 81(1), all obligations imposed on the agent are also outside Article 81(1) as long as they relate to the contracts to be negotiated by the agent on behalf of the principal. In COMP/37.980 Souris – Topps, 26 May 2004 [2006] 4 CMLR 1713, the Commission at paragraph 103 rejected arguments that two of the dealers were ‘genuine’ agents and held that in any event the restrictions imposed on parallel imports did not correspond to any of the obligations which relate to the ability of the principal to fix the scope of activity of the agent in relation to the contract goods and which are, therefore, mentioned in paragraph 18 of the Guidelines, nor did they concern exclusive agency provisions within paragraph 19 of the Guidelines.

The Guidelines state that the following obligations on the agent’s part will generally be considered to fall outside the scope of Article 81 (1):

(a) limitations on the territory in respect of which the agent may act and may sell the goods or services;

(b) limitations on the clients to whom the agent may sell the goods or services; and

(c) the prices and conditions at which the agent must sell or purchase the goods or services.

Such restrictions are regarded as an inherent part of an agency agreement since they relate to the ability of the principal to fix the scope of activity of the agent in relation to the contract goods or services.  This is essential if the principal is to undertake all the risks and therefore be in a position to determine commercial strategy.

However, provisions in the agency agreement that concern the relationship between the agent and the principal are subject to different considerations.  Provisions that prevent the principal from appointing other agents in respect of certain types of transaction, client or territory, affect only intra-band competition and therefore will generally not be regarded as producing anti-competitive effects. By contrast the provisions that prevent the agent from acting as an agent or distributor of undertakings which compete with the principal, affect inter-brand competition and may infringe Article 81(1) if they lead to foreclosure on the relevant market.



[image: image1]
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3.2 Vertical Agreements under India Competition Law
Vertical agreements in India are governed by Section 3(4) read with section 3(1) of the Competition Act, 2002. There is a wide range of restraints which might appear in vertical agreements and which might potentially restrict competition. Falling under vertical agreements under the Act are tie-in arrangements, exclusive supply agreements, exclusive distribution agreements, refusal to deal agreements and resale price maintenance. 
Under the Act, resale price maintenance includes any agreement to sell goods on condition that the prices to be charged on the resale by the purchaser shall be the prices stipulated by the seller unless it is clearly stated that the prices lower than those prices may be charged. The Act considers resale price maintenance unlawful, only when they have adverse effect on competition in India. In India, unless ‘block exemptions’ are granted in terms of section 54 of the Act, franchise agreements may have to be defended only on the grounds of enhancing economic efficiency and more particularly in terms of section 19 (d), (e), and (f) of the Act, which empowers the CCI to inquire into certain agreements and dominant position of enterprise, and these agreements have to be examined by the rule of reason test.

Under the Act, exclusive dealing is divided into: (a) exclusive supply agreement which includes any agreement restricting in any manner the purchaser in the course of his trade from acquiring or otherwise dealing in any goods other than those of the seller or any other person and (b) exclusive distribution agreement which includes any agreement to limit, restrict or withhold the output or supply of any goods or allocate any area or market for the disposal or sale of the goods.

Tie-in arrangements under the Act include any agreement requiring a purchaser of goods, as a condition of such purchase, to purchase some other goods. In India, tie-in-arrangements are not illegal per se, but whenever the arrangement causes adverse effect on competition, they become unlawful.
The important issue is generally not the form of the vertical restraint but its effect on competition.  Usually, the first step in the analysis of a vertical restraint is to assess whether one or more parties to the agreement has market power. Where this is the case, the restraint may have anti-competitive effects if its likely effect is to foreclose a substantive part of a market to competition.

Suggested Readings 
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Mercedes-Benz Case





In its decision in Mercedes-Benz [OJ 2002 L257/1,[2003] 4 CMLR 95] the EC held that the agreements which DaimlerChrysler entered into with its German agents for the distribution of Mercedes-Benz cars should be treated in the same way as its dealership arrangements with distributors in other Member States. The Commission held that the agent bore a considerable share of the price risk because any price concessions, volume or user discounts offered by the agent were deducted in whole or in part from the agent’s commission. According to the contract terms, the agent also bore the cost of transporting a new vehicle to a customer who did not wish to collect at the factory; he had to acquire demonstration vehicles for his own account and set up a workshop for his own account to offer customer and guarantee services. Having examined in detail the nature of the relationship, and having noted that the agency agreements placed requirements on agents who were identical to those placed on Mercedes-Benz dealers outside Germany, the Commission concluded that Article 81(1) was applicable to the agreements in the same way as to the agreements with dealers.  The Commission went on to find that instructions by DaimlerChrysler to its agents not to sell vehicles outside their contract territory were attempts to partition markets and contravened Article 81(1). The Court of First Instance (in Appeal) annulled the findings in the decision regarding agency. [T-325/01[2005] ECR II-3319,[2007] 4 CMLR 559].  The Court found that it was Mercedes-Benz, not its German agents who determined the conditions of each sale for a particular vehicle, including the sale price, and who bore the main risks relating a sale. The agent was prohibited by the agency contract from buying and maintaining stocks of vehicles for sale. The Court concluded that they sold the vehicles ‘essentially under the direction of’ Mercedes-Benz and ‘must thus be assimilated to employees and considered as integrated in this undertaking, and being part of the same economic entity.’ It was also the Mercedes-Benz which assumed the risks of transaction, including failure to deliver, delivery of a faulty vehicle or non-payment of the price.








Pittsburgh Corning Europe, JO 1972 L272/35,[1973] CMLR D2





The Commission held that an apparent agent could not be regarded as a true auxiliary, integrated fully into the distribution system of its principal, when it made the main part of its turnover as an independent manufacturer of its own products unconnected with the agency.  This approach derives support from the Court of Justice’s subsequent decision in Case 40/73, Suiker Unie v Commission (1975) ECR 1663, (1976) 1CMLR 295, paras 530-557 where certain large business houses acted as agents in respect of sales of sugar for consumption in specified territories within the Community but also acted as independent dealers on their own account in respect of sugar exports to non-Member countries and sugar supplies for denaturing.  The Court held that the ‘ambivalent relationship’ under which the same undertaking was both an agent and an independent trader in relation to the same commodity, depending on how it best suited the supplier, could not escape Article 81(1).  In effect, this system enabled the ‘agents’ to operate independently in areas where their independent activities could do little harm while preventing competition in the supplier’s principal home market.





Bundeskartellamt v Volkswagen and VAG Leasing





The Court of Justice considered the form of exclusive agency agreements between Volkswagen and Audi dealers and Volkswagen’s subsidiary, VAG Leasing, as regards the leasing of vehicles.  The dealers were obliged to procure leasing contracts solely for VAG Leasing and were prevented from selling new motor vehicles to an independent leasing company except when that company had introduced a customer directly or a customer had spontaneously asked for a particular company to be involved.  Accordingly, there was an absolute ban on supplying independent leasing companies where the aim of the purchase was to build stocks.  The exclusivity clause in the agency agreements was held to restrict competition and hence to fall within Article 81(1) in two respects: (1), it limited access for leasing companies to Volkswagen and Audi vehicles since they could not use the dealer network; and (2) it prevented dealers from developing a leasing business in their own name and for their own account.  The European Court of Justice also held that the agreements did not come within the then motor vehicle block exemption, Regulations 123/85.








� See United States v. Microsoft, 253 F.3d 34 (D.C. Cir. 2001)
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