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A firm may increase its size by expanding through investment, such as by building new factories, or by means of a merger: a transaction in which the assets of one or more firms are combined in a new firm. For the time being here, we use the term mergers to include acquisitions as well. 

Distinction between mergers and acquisitions (M&As)
Although they are often uttered in the same breath and used as though they were synonymous, the terms mergers and acquisitions in M&As mean slightly different things. 

When one company takes over another and clearly established itself as the new owner, the purchase is called an acquisition. From a legal point of view, the target company ceases to exist, and the buyer "swallows" the business.

In the pure sense of the term, a merger happens when two firms agree to go forward as a single new company rather than remain separately owned and operated. For example, both Daimler-Benz and Chrysler ceased to exist when the two firms merged, and a new company, DaimlerChrysler, was created.

In Vietnamese law, M&A cases are called as ‘economic concentration’, which include inter alia mergers, acquisitions, joint ventures, and consolidations. The Competition Law 2004 of Vietnam defines them as follows:

“1. Merger of enterprises means an act whereby one or several enterprises transfer all of its/their property, rights, obligations and legitimate interests to another enterprise and at the same time terminate the existence of the merged enterprise(s).

2. Consolidation of enterprises means an act whereby two or more enterprises transfer all of their property, rights, obligations and legitimate interests to form a new enterprise and, at the same time, terminate the existence of the consolidated enterprises.

3. Acquisition of enterprises mean an act whereby an enterprise acquires the whole or part of property of another enterprise sufficient to control or dominate all or one of the trades of the acquired enterprise.

4. Joint venture between enterprises means an act whereby two or more enterprises jointly contribute part of their property, rights, obligations and legitimate interests to the establishment of a new enterprise.”
  

Varieties of M&As
Mergers can be characterised according to three categories:
· horizontal mergers, which take place between firms that are actual or potential competitors occupying similar positions in the chain of production; 
· vertical mergers, which take place between firms at different levels in the chain of production (such as between manufacturers and retailers); and 
· other mergers, such as those which take place between companies that sell the same products in different markets (market-extension mergers), or companies selling different but related products in the same market (product-extension mergers), or conglomerates with different types of businesses.

An acquisition may be only slightly different from a merger. In fact, it may be different in name only. Like mergers, acquisitions are actions through which companies seek economies of scale, efficiencies and enhanced market visibility. Unlike all mergers, all acquisitions involve one firm purchasing another – there is no exchange of stock or consolidation as a new company. 

In an acquisition, a company can buy another company with cash, stock or a combination of the two. Another possibility, which is common in smaller deals, is for one company to acquire all the assets of another company. Company X buys all of Company Y's assets for cash, which means that Company Y will have only cash (and debt, if they had debt before). Of course, Company Y becomes merely a shell and will eventually liquidate or enter another area of business.

Concerns about M&As
The review and approval of mergers, acquisitions and other corporate combinations (hereinafter referred to as ‘mergers’ for convenience) is normally entrusted to competition authorities or other relevant branches of government such as ministries of company affairs or sectoral regulators. 

Many mergers will have little or no negative impact on competition. Some mergers may be pro-competitive, for example, by enhancing production efficiencies resulting from economies of scale or scope. Mergers may also create new synergies, lead to innovation by combining talents of different firms, and provide additional resources to develop new products and services.

Concerns about mergers, acquisitions and other corporate combinations are generally based on the possibility that, if a sufficient number of firms in one industry merger, the resulting firm would face less competition and acquire additional market power. This concern often arises in the case of horizontal mergers. Other types of merger where competition issues are less likely to arise are non-horizontal, i.e., vertical and conglomerate. To the extent a merged firm becomes more dominant in a market, there is a greater potential to abuse the accumulation and exercise of market power to the detriment of competitors and consumers. In practice, merger reviews and the exercises of related powers by competition authorities are usually based on an evaluation of the impact of specific merger on competition in the relevant markets. 

Several theories of consumer (or competitive) harm have been developed within the context of horizontal mergers. Unilateral effects and coordinated effects theories are the two mainstream theories of competitive harm.
· Unilateral effects – also known as non-coordinated effects – arise where, as a result of the merger, competition between the products of the merging firms is eliminated, allowing the merged entity to unilaterally exercise market power, for instance by profitably raising the price of one or both merging parties’ products, thus harming consumers. In theory, all horizontal mergers involve firms active in the same relevant market and therefore remove some competitive constraint: the critical issue is how to distinguish economically ‘important’ competitive constraints from ‘unimportant’ ones. 
· Coordinated effects arise where, under certain market conditions (e.g., market transparency, product homogeneity etc.), the merger increases the probability that, post merger, merging parties and their competitors will successfully be able to coordinate their behaviour in an anti-competitive way, for example, by raising prices. The main issue, here, is not the market power of the merging parties resulting from the merger, but, instead, whether the merger will create or strengthen certain market conditions which allow firms in the market (not only the merged entity) to successfully coordinate their actions to the disadvantage of consumers (or customers).

On the contrary, vertical mergers often have significant potential to create efficiencies largely because the upstream and downstream products or services complement each other. Even so, vertical integration may sometimes give rise to competition concerns. A key question is whether the vertical merger is expected to force rivals from the market, raise their costs levels or raise barriers to entry in a manner that lessens competition. In some jurisdictions, such effects are usually broadly referred to as ‘market foreclosure effects’. In addition, vertical mergers could possibly raise competition concerns similar to those predicted in the context of horizontal mergers. As a result of the merger, the merger may increase the ability and incentive of firms to coordinate their behaviour in a market in a harmful way for consumers (or customers). However, it should be noted that in general vertical merger concerns are likely to arise only if market power already exists in one or more markets along the supply chain.
Unlike horizontal mergers, conglomerate mergers do not entail the loss of direct competition between the merging firms in the same relevant market. A further characteristic of conglomerate mergers is that there is often a potential for efficiency gains when the products of the companies involved are complementary to each other. Merger review in this area is controversial, as commentators and competition agencies disagree on the extent to which one can predict competitive harm resulting from such mergers. Proponents of conglomerate theories of harm argue that in a small number of cases, where the parties to the merger have strong market positions in their respective markets, potential harm may arise when the merging group is likely to foreclose other rivals from the market in a way similar to vertical mergers. When as a result of foreclosure rival companies become less effective competitors, consumer harm may result. However, it should be stressed that, in these cases there is a real risk of foregoing efficiency gains that benefits consumer welfare and thus the theory of competitive harm needs to be supported by substantial evidence.    

Finally, mergers and acquisitions may have impacts beyond the territorial boundaries of nations. At times, a merger might not, by itself, be competition-problematique at home, but might affect its subsidiaries in a developing country. However, despite the fact that such merging of subsidiaries has apparent negative effects on the competitive process of host countries, competition authorities of host countries can do very little to regulate a fait accompli merger. (See Box 3 below for an example).   

According to the Competition Law 2004 of Vietnam, certain M&A cases (or ‘economic concentration’, as in the Law’s words) ‘shall be prohibited if the combined market shares of participating enterprises ... account for over 50 percent on the relevant market’, except for cases when ‘one or more of the participants … is/are in danger of dissolution or bankruptcy, or ‘the economic concentration has an effect of expanding export or contributing to socio-economic development, technical and technological advance’, or ‘the case where enterprises, after implementing economic concentration, are still of small or medium size as prescribed by law’.
  

Merger Review

Large merger cases require prior review and approval in many jurisdictions. As part of their review, competition authorities may prohibit mergers or approve them subject to conditions. Mergers are usually only prohibited or subjected to conditions if the authority concludes that the merger will lead to a ‘substantial lessening of competition’. Given the discretion inherent in the interpretation of this threshold, various competition authorities have published merger guidelines. These are intended to assist firms and their advisers to anticipate the procedures and criteria that will be applied in assessing a merger.

An example of such guidelines is contained in the Horizontal Merger Guidelines published in 1997 by the US Department of Justice (DoJ) and the Federal Trade Commission (FTC).
 The Guidelines set out a five-stage analysis of the following subject areas:

· market definition;

· identification of firms participating in the relevant market and their market shares;

· identification of potential adverse effects of the merger;

· analysis of barriers to market entry; and 

· evaluation of any efficiencies arising from the merger.
Likewise, in January 2004, the European Commission published its revised text for the EC Merger Regulation,
 and an associated set of enforcement guidelines on the analysis of horizontal mergers.
 A Non-horizontal Merger Guidelines was then adopted on 28 November 2007, to complement the existing horizontal one.
 The non-horizontal guidelines is based on the general principle that non-horizontal mergers are less likely to create competition concerns than horizontal mergers, since there is no loss of direct competition between the merging parties, whereas there is a possible complementarity of merging parties and scope for efficiencies. It applies a three-step analysis on:

· ability to foreclose;
· incentive to foreclose; and
· likely impact on effective competition.
Whichever type or combination of types of merger, the analysis compares the anticipated state of competition with the merger with the counterfactual (i.e., the likely competitive situation in the foreseeable future if the merger did not take place). In most cases, the best starting point for the counterfactual is prevailing conditions of competition, i.e., the conditions of competition existing before the merger. It is necessary, however, in most instances to take into account likely and imminent changes in the nature of competition in order to reflect, as accurately as possible, the nature of rivalry without the merger. Examples of such circumstances may include: 

· Expected near-term entry or exit from the market or committed expansion plans by existing competitors. 
· There are committed expansion plans in place by one or both of the merging firms absent the merger. 
· Where one of the parties to a merger is a failing firm or a merger involves the acquisition of a failing division, pre-merger conditions of competition might not prevail even if the merger were prohibited.
· There may be changes to the regulatory structure of the market such as liberalisation or tighter environmental constraints that will change the nature of competition. 
· There may be other changes in the market that have implications for the assessment of the competition. It is critical to keep in mind that markets are dynamic rather than static.  
Information in Merger Review

As part of the merger review process, the merging firms must normally provide information to the reviewing authority. It is standard practice in jurisdictions, which impose merger review, to require parties to be merger to submit advance notice of the proposed transaction. The information disclosed in the pre-merger notification will normally be used by a competition authority in the first stage of merger review (i.e. to determine if any anticompetitive concerns are present and whether to proceed with a more detailed review of the proposed transaction).

In Vietnamese law, pre-merger notification is required ‘if enterprises participating in economic concentration have combined market shares of between 30 and 50 percent on the relevant market’. ‘Where combined market shares of enterprises participating in economic concentration are lower than 30 percent on the relevant market or where enterprises, after implementing economic concentration, are still of small or medium size as prescribed by law, such notification is not required’.
 

These provisions create a design flaw that might impair the workability of the law. How does a company know what its market share is for any of its products? Suppose only one or two products of a company that makes 20 products have a 30 percent market share and those two products only have a greater than 30 percent share only in two small local markets. Does the enterprise file a prior notification only for those products and only for those markets? In short, this obligation to file a notification seems to require any firm having intention to merge with or acquire another firm to have knowledge about the relevant product or geographic markets or the total sales in those markets; and consequently their individual or combined market shares. Relevant markets are virtually impossible to define in the abstract, and even in context, the merging parties are frequently not going to know whether they need to notify the competition authorities, whether they need an exemption or are subject to merger controls, etc. This is the bad footing that a law could start with. Businesses must know if they have obligations. Here they will not know until the litigation is finished at which point they may be liable for large penalties even though they had no idea that they are covered. That after-the-fact determination of the law’s coverage will undermine its credibility.

	Box 1. Merger Led to Monopoly in the Cable TV Sector

The nation-wide cable television service in Thailand became a monopolistic industry, in February 1998, as the two operators, the International Broadcasting Corporation (IBC) and the United Television Network (UTV), merged to become one single entity - the United Broadcasting Corporation (UBC).

Against public sentiment, the Mass Communication Organisation of Thailand (MCOT), the State Enterprise holding television licensing authority in Bangkok, approved the merger4.  The main justification for the merger was the need for the operators to consolidate, given the cost hike following a sudden sharp devaluation of the baht in June 1997, marking the beginning of the country’s financial crisis, which spread globally.

In May 1999, UBC raised its monthly subscription fee for its ‘gold package’ – i.e. the subscription package with the largest number of channels – by a whopping 22.47 percent from 890 bahts (US$23) to 1090 (US$28) per month.

An expert sub-committee was established to investigate whether the cable monopoly was abusing its market power in general, and whether the price increase was excessive. The sub-committee produced an 80-page investigation report.

Later on, the TCC decided that since the cable television service is a regulated service, the de facto regulatory body, the MCOT, should handle the matter, which is responsible for tariff approval and ensuring licensees’ compliance to the terms of the licence. The case was therefore transferred after which it was never heard of again.

	Source: Cable Television Monopoly Case Study: An Investigation by the Thai Trade Competition Commission: Deunden Nikomborirak, Research Director, Thailand Development Research Institute


The content of pre-merger notifications is generally defined by the law or regulation. Required information typically includes:

· identity of the firms involved in the proposed transaction;

· description of the nature and commercial terms of the transaction;

· timing of the transaction;

· financial information on the involved (including revenue, assets and copies of annual or other financial reports);

· identification of related ownership interests and the organisation structure of the firms involved; and

· description of the relevant product and service markets in which the firms operate.

The initial information filing typically triggers a waiting period, during which the reviewing authority will be entitled to request further information. This process concludes with a determination by the reviewing authority whether to proceed with a more detailed investigation.

If the competition authority decides to proceed with a further investigation, it will obtain more information from the merger participants. Additional information is usually gathered from third parities such as competitors and customers. Commercially sensitive information is also generally protected from public disclosure.

During a more detailed review, a competition authority will normally seek information about matters such as the following:
· products, customers, suppliers, market shares, financial performance;

· activity of competitors and competitors’ market shares;

· availability of substitute products;

· influence of potential competition (including foreign competition);

· pace of technological or other change in the relevant markets, and its impact on competition; and
· nature and degree of regulation in the relevant markets.
Quality of a merger review will depend heavily on the quality and range of information available to the reviewing authority.

Merger Remedies

The goal of merger control laws is to prevent or remove anti-competitive effects of mergers. Three types of remedies are typically used to achieve this goal.

Prohibition or Dissolution: The first remedy involves preventing the merger in its entirety, or if the merger has been previously consummated, requiring dissolution of the merged entity.

Partial Divestiture: A second remedy is partial divestiture. The merged firm might be required to divest assets or operations sufficient to eliminate identified anticompetitive effects, with permission to proceed with the merger in other respect.
	Box 2. South African Pharma Mergers: Conditions for Aspen

	Aspen Pharmacare (Pty) Limited, a generic drugs firm was a protagonist of two merger cases, both conditionally approved by the Competition Commission in South Africa. In the first case it acquired one of its smaller direct competitors, Triomed. Based on an internationally accepted criterion of defining relevant markets of pharmaceutical products, it was found that there were 26 product overlaps between the two firms. The divestiture of Tetracycline products by Aspen was stipulated as the condition of authorising the merger.

In the second Aspen case, the South African subsidiary of the multinational pharmaceutical firm GlaxoSmithKline expressed its interest in acquiring the company. The merger took place in a fast changing market environment, at a time when a new market regulation was being introduced for pharmaceutical products. This new regulation eliminated a significant part of the sales margins charged by wholesale firms, it created an incentive system for replacing innovative drugs with generic ones and, in general, it introduced a so-called transparent pricing system. It may be supposed that the merger was, at least in part, initiated by the multinational firm in order to get a better competitive position on the domestic market of generic drugs. The conditional authorisation of the merger affected only the sales of one specific product (Lanoxin). It stipulated no divestiture as such but just the condition that this product may not be part of the transaction.

	Source: Adam Torok (2005), Competition Policy Reform in South Africa – Towards the Mainstream CP Model for “Transition” Economies in the Third World, Budapest, p. 39 


Regulation/Conditional Approval: A third remedy is regulation or modification of the behaviour of the merged firm in order to prevent or reduce anticompetitive effects. This can be achieved through a variety of one-time conditions and ongoing requirements.

The first two remedies are structural, and the third remedy is behavioural. Behavioural remedies require ongoing regulatory oversight and intervention. Structural remedies are often more likely to be effective in the long run and require less ongoing government intervention. 

Partial divestiture or behavioural constraints are less intrusive into the operation of market than preventing a merger from proceeding or requiring dissolution of a previously completed merger. Partial divesture can reduce or eliminate anticompetitive effects while preserving some of the commercial advantages of a merger. Partial divestiture is emerging as a preferred remedy in many jurisdictions. 

In Vietnam, if an M&A case is found to be in violation of the Competition Law 2004, i.e. the parties to the merger have a combined market share of more than 50 percent in the relevant market and the merger is not eligible for exemption under the law,
 then ‘division or split the merged or consolidated enterprises; or forced resale of the acquired enterprise parts’ will be the applicable remedies.
 

	Box 3. The Rothmans of Pall Mall/ British American Tobacco Merger in Zimbabwe

In January 1999, British American Tobacco Plc of the United Kingdom announced that it had reached an agreement with the shareholders of Rothmans International, Compagnie Financiere Richemont AG of Switzerland and Rembrandt Group Limited of South Africa to merge their international tobacco businesses. Subsequent to the completion of the international merger between British American Tobacco Plc and Rothmans International, Rothmans of Pall Mall (Zimbabwe) Limited in September 1999 applied to the Competition Commission of Zimbabwe for authorisation to acquire the entire issued share capital of British American Tobacco Zimbabwe Limited.

The merging parties gave as one of the reasons to merge the declining market for cigarettes in Zimbabwe. It was presented that the Zimbabwean manufactured cigarette market had declined to such an extent that it was no longer big enough for the continued viability of two manufacturers as evidenced by the poor performance of British American Tobacco Zimbabwe Limited in its financial year ended December 31, 1998.

The case was evaluated as a horizontal merger as defined in section 2 of the Competition Act. 

The Commission noted that although the merger would result in a creation of a monopoly situation in the relevant market (i.e. the manufactured cigarette market), it had other public interest benefits provided for in the Competition Act. The failing firm defence put forward by the merging parties was also considered a strong point in support of the merger.

The Commission therefore authorised the merger with certain conditions aimed at alleviating the adverse effects of the monopoly situation created. The conditions related to the disposal of surplus cigarette making equipment to third parties interested in entering the Zimbabwean cigarette making industry, and surveillance by the Competition Commission of future cigarette price increases while the monopoly situation created remains in existence, with any price rises being justified to the Commission before being effected.

	Source: Alexander J Kububa, Issues In Market Dominance: Merger Control In Zimbabwe, paper presented at the World Bank’s Regional Conference on Competition Policy, Competitiveness, and Investment in A Global Economy, Dar-es-Salaam, Tanzania: 10–12 May 2004


The Merger Working Group of the International Competition Network (ICN), in their work, has provided some recommended practices when it comes to remedies as follows:
· A remedy should address the identified competitive harm arising from the proposed transaction.

· The merger review system should provide a transparent framework for the proposal, discussion, and adoption of remedies.

· Procedures and practices should be established to ensure that remedies are effective and easily administrable.

· Appropriate means should be provided to ensure implementation, monitoring of compliance, and enforcement of the remedy.

Joint Ventures

In some cases, existing competitors in a market may decide to enter into a joint venture. The competition analysis of joint ventures generally raises similar issues to those discussed under the section of restrictive agreements, and therefore would normally violate per se competition rules. The process and information requirements for review of a joint venture, however, should resemble those discussed earlier in this section on M&As.

The reasons for this recognition may be important to understand.  Joint ventures create less economic concentration than mergers, therefore there is some economic policy reason to prefer or at least not discriminate against lesser concentrations of economic power.  While that seems logical, competition laws did not develop that way because joint ventures are commonly horizontal agreements between competitors that eliminate competition between them.  Mergers of course do the same thing but it was assumed that mergers always contain some efficiencies. Thus, in the beginning, joint ventures are allowed only if they were necessary to create the venture, which means neither company alone could undertake the new project. Over time, however, the focus shifted from the need for cooperation between the competitors to the question of whether there are economic savings from the joint venture and, if there were, then the joint venture would be held lawful if it would be allowed as a merger (meaning if the combination of the two companies would leave enough companies in the market to maintain competition).
	Box 4. Joint Distribution of Polyethylene Covers

	A Request for Exemption from Court Approval for Agreement to Establish Poligar was made to the Antitrust Authority of Israel in 1994 to approve a marketing joint venture between the only two Israeli producers of polyethelene covers.

In analysing the effects of the proposed venture, the General Director stressed the disciplining effects of potential and existing imports, on the market power of the domestic firms. He approved the venture since it would enable the domestic firms to reduce their costs and thus compete more effectively with foreign importers, without harming the Israeli consumer.

This reasoning differs significantly from that on which past decisions to approve joint ventures was based. Whereas, in the past, emphasis was placed on the ability of the parties to the venture to reduce their costs without a real analysis of total welfare effects, the decision in Poligar approves the venture based on the need of the parties to act more efficiently in order to meet foreign competition.

The analysis ensures that the Israeli consumer, as well as the Israeli firms, will enjoy the benefits of the venture. This sort of analysis, which gives much weight to competitive considerations, based on market conditions, and evaluates the effects of the conduct on all market players, characterises most of the decisions from the 90’s onwards.

	Source: Gal & Israeli (2006), Israel, Competition Regimes in the World – A Civil Society Report, CUTS   


Suggested Readings 
· ICN (2006), ICN Merger Guidelines Workbook, available at www.internationalcompetitionnetwork.org/uploads/library/doc321.pdf 
· ICN (2005), ICN Investigative Techniques Handbook for Merger Review, available at www.internationalcompetitionnetwork.org/uploads/library/doc322.pdf 
· ICN (2005), Merger Remedies Review Project, available at www.internationalcompetitionnetwork.org/uploads/library/doc323.pdf  

· Pham, Alice, (2007), Competition Law in Vietnam A Toolkit
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