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INTRODUCTION
It is understood that a competition authority while executing its role, needs to do more than simply enforcement of the competition law. The mandate of the competition agencies across the globe extends to cover issues such as competition advocacy which goes beyond merely enforcing the competition law. It is necessary for the competition agency to engage closely with the policy makers in formulation of the country’s economic policies, which may have an impact on the functioning of the competitive markets, and conduct of the private players, etc. It must assume the role of a competition advocate, acting proactively to bring about government policies that lower barriers to entry, promote deregulation and otherwise minimize unnecessary government interventions in the market.  
It is often said that it is especially important for competition agencies to take steps to ensure creation of competition culture through competition advocacy. Most of the developing countries are undergoing fundamental changes; markets are becoming more open; new government and regulatory institutions are being formed; trade is assuming greater influence; private players are being introduced in the markets, etc. Thus, it is important for competition agencies to play an important advocacy role in this transition process. 
Competition authorities have several tools at their disposal to undertake activities. A less-recognized but often an effective tool, however, is “competition advocacy.” Broadly, competition advocacy is using persuasion, rather than coercion, to convince governments to pursue policies that further competition and enhances consumer welfare and choice. Competition advocacy can be especially useful in creating a “culture of competition” and to educate the relevant stakeholders on the economic and consumer benefits of competition. 

Competition advocacy refers to those activities conducted by the competition authority related to the promotion of a competitive environment for economic activities by means of non-enforcement mechanisms, mainly through its relationships with relevant stakeholders and by increasing public awareness of the benefits of competition. There are two main activities that are included in competition advocacy:

· Activities that are undertaken by competition agencies targeted towards various policy makers in order to influence the adoption of a competition regime; and ; 
· Activities that are undertaken by competition agencies aimed at raising the public awareness regarding the benefits of competition and the role played by competition policy in promotion and protection of competition. 
Why is competition advocacy important? 
Globally, there are over 140 countries with competition laws and with many more in the process of adoption of competition laws. Experience in developed countries suggests that the adoption and effective implementation of competition regime are best achieved with wide public support. 

An important component of creating a competition-enabling environment is to have in place effective advocacy programmes to promote and protect competition, which is different from enforcement of the laws. On the one hand, this implies convincing governments to abstain from adopting measures that protect specific interest groups resulting in harm to other players and consumers. It also implies helping regulatory authorities clearly delineating the boundaries of economic regulation, by determining which markets are characterised by natural monopolies or other market failures, where regulation, rather than competition, should be put in force. 
Other important component of an effective advocacy programme include efforts by the competition authorities to raise the awareness of other stakeholders (other government entities, the judicial system, market forces, and the public at large) about the benefits of competition, through various awareness-raising initiatives. These advocacy programmes, when effectively implemented, enhance the effectiveness of the enforcement of the law.

Further, an International Competition Network (ICN) 2002 Advocacy Study explains the rationale for prioritizing competition advocacy over competition law enforcement
. 
· In developing and transition countries, the spread of market reform has given rise to an intensive rule making process. Dialogue between the competition authority and other rule makers at an early stage may ensure that competition provides the foundation for legislation. 
· Liberalization has also heightened the activity of interest groups as they lobby for lost privileges. Competition authorities are considered to be less prone to regulatory capture by interest groups than, for example, sector-specific regulators and through advocacy competition authorities can instill competitive values in sector-specific regulation, reducing the possibility of regulatory capture. 
· Law enforcement requires sophisticated adjudication of competition cases which young competition authorities and judicial systems often find challenging.
The following diagram
 explains schematically, in a simplified way, the position of advocacy in the overall cause of building a healthy competition culture in a country, as well as the roles played by major stakeholder groups in such process:
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PRE-REQUISITES FOR EFFECTIVE COMPETITION ADVOCACY
 
There are certain prerequisites for effective competition advocacy as mentioned below:
Independence

The independence of competition authorities is one of the important criteria under institutional reforms ensuring effective implementation of competition law free from political influences. The reason behind such reforms is based on the assumption that the most efficient institutional structures and sound policy decisions are assured only if the institutions involved are independent from political pressures. Thus, it is important that competition authorities should have a significant degree of independence from political influence. It has long been recognised that independence is an essential component for effective competition advocacy too. 

However, there are two aspects of independence i.e. structural and operational. An agency that is created as a separate entity and not made part of the line ministry and is directly responsible to the parliament or legislature for its budget is structurally independent. Operational independence, in the context of competition advocacy, refers both to the freedom that the agency has in making comments and otherwise to participate in government and regulatory matters, and, in the course of those activities, to take positions that are independent of those held by others in the public and private sectors. 
The importance of operational independence was highlighted in a comprehensive report on competition advocacy by the ICN. The report found that operational independence can be bolstered by laws that specifically authorise the competition agency, even require it, to comment on legislation or regulation that is being proposed. Conversely, the agency is at a disadvantage in situations where it can comment or participate in a matter only if invited or authorised to do so by another government entity
. 

Resources

The agency should have sufficient resources to support both its enforcement and advocacy functions. It should be independent to raise its own resources. Unfortunately, most of the competition agencies across the globe seldom have enough resources allocated for undertaking activities. Lack of adequate resources is a huge obstacle to successful implementation of a competition regime and undertaking competition advocacy activities. 

Given the budgetary constraints, it is important for the competition agencies to plan for proper allocation of resources between activities focussed on effective enforcement of law and advocacy functions. 

Credibility

It is important for the competition agency to acquire credibility as an effective and impartial advocate for competition. Its reputation must extend throughout the public and private sectors; policymakers, etc consumers must understand how competition benefits an economy, and have confidence in the competition agency as an advocate for sound competition policy. 
ROLE OF COMPETITION ADVOCACY
Role in influencing government policies
Through competition advocacy, a competition agency can influence government policies by proposing alternatives that would be less detrimental to economic efficiencies and consumer welfare. Competition advocacy in transition and developing economies can be most important in certain areas such as trade liberalization, economic regulation, state aids, operation of local government authorities and privatization. These areas are briefly discussed as under: 

Trade liberalization
Trade and economic liberalisation promoted competition in the market, by increasing the number of goods and services with better quality and lower prices. Yet, anti-competitive practices undertaken by economic players or induced by inappropriate government policies have negated the gains of liberalisation. With the adoption of market oriented reforms, there were several players in the market resulting in competition. But at the same time, many abuses found their way into the system. In order to balance the system, price controls and market regulations were put in place. But by and large they proved ineffective. This is why countries adopted competition and economic regulatory laws to promote a healthy market and economic democracy.

As mentioned, trade policy has important implications for the development of competitive markets. Liberalized trade policies such as reducing tariffs, investment controls, import restrictions and quotas, domestic production or content requirements, and the like are among the most significant measures that can be advocated by the competition agency. The role of a competition agency in the formation of trade policies by means of competition advocacy could involve informing both policy makers and consumers about the true costs of trade barriers. 

Economic regulation
Some argue that the competition advocacy should participate in setting industry standards such as, safety and environmental.  However, it should not be involved in the technical aspects of setting of those standards, as it is a role to be played by the regulator. The role of the competition agency should be limited to assure transparency and creation of a level playing field among service providers, through the means of competition advocacy. 
Competition agencies should strive to ensure that competition rules are properly and consistently inserted in the new legislation and regulations, particularly, in promoting competition in regulated sectors, such as electricity and telecommunications. For example, in Denmark, the competition authority regularly screens markets to identify dysfunctional ones. After consultation with relevant sector ministries, it publishes detailed recommendations on how regulation could be better designed to enhance competition. 

State aids – The goal of competition advocacy, in relation to state aids is to ensure equal conditions for all market operators.  State aids such as subsidies, taxes, preferential loans, capital injections, public procurements and other benefits for the selected and privileged market operators or regions, need to be carefully scrutinized by the competition agency as these can be harmful to competition. 

State owned firms – In some emerging market economies, economic reforms result in ownership by local governments of communal service facilities such as water supply services and public transport. A conflict of interest exists in such situations since the local authorities are both the owners of these assets and the representatives of communities’ interests. In this situation, the competition agency may recommend privatization of the assets and the introduction of competition wherever possible and may inform local authorities of some of the most common restrictive business practices engaged into by the service providers and suppliers such as bid rigging, cartelisation, etc and assist them in adopting practices that prevent or detect such anti-competitive practices.

Privatisation – In most countries, state owned enterprises are kept insulated from the discipline of competitive market forces and apart from benefiting from government imposed barriers to entry, price regulations and subsidies, state owned enterprises in most countries, (excluding countries of former Soviet Union), are exempt from the application of competition law. In every country, therefore, privatization of state owned enterprises has a high priority. This creates an important role for the competition agency – to ensure that state monopolies are not simply transformed into private monopolies. 

Overall, it is important for competition agencies to develop relationships with government ministries and regulatory agencies based on mutual respect and appreciation of expertise and policy mandates. The agency should encourage dialogue, debate and its position must always be supported by accurate information and rigorous analysis.
Role in building public awareness 

The role for the competition agency is required to build competition culture in the country. The need for ‘a culture of competition was appropriately described in a paper prepared by the International Competition Network for its 2006 Conference, “A culture of competition  among stakeholders and the wider business community is necessary for the effective enforcement and promotion of competition law and policy. A culture of competition in this context refers to the awareness of the business community, governmental agencies, non governmental agencies, the media, the judiciary, and the general public, of the rules of competition law, and their overall responsibility to ensure that such rules are observed in the interest of competition and overall economic development…The lack of such a culture has plagued practically all young agencies.”

A weak competition culture will see consumers surrendering easily to the abuse of producers and suppliers who abuse their dominant positions. Such a culture will see producers being complacent and disinterested in innovating. Contrarily, in a strong competition culture, consumers will be actively seeking better options; greater variety, cheaper prices. 
Both the consumers and the business community must be made aware of the benefits of competition regime and its implications. It is the awareness of all parties about the rules of competition that will bring about a culture of competition. A judicial system which is familiar with competition principles is extremely essential to effective enforcement of competition laws, thus enhancing competition culture. The competition agency has an important role in this educational process. In most of the developing and transition economies, the relevant stakeholders do not have significant experience or exposure of competition regime or an appreciation of the benefits that are likely to accrue from the implementation of the regime. 
However, the agency faces a formidable task in building awareness and support for competition policy among the stakeholders. Some of the most commonly used methods of building public awareness are making information about its activities available in public domain, regularly publishing its enforcement decisions, organising press conferences, seminars, workshops and conferences with stakeholders to promote understanding of the role of competition in a market economy, etc. 
Besides the above-mentioned general or “informal” methods, there may be other tools for the competition agency’s to undertake its competition advocacy functions. For example, the laws of certain countries such as Canada, Italy, the Republic of Korea and the Russian Federation, provides the competition agency a specific mandate to submit its views on particular matters to the appropriate ministry or regulatory agency. 
COMPETITION ADVOCACY: INTERNATIONAL EXPERIENCE
 
Competition advocacy has a basically local dimension, i.e. competition authorities advocate with authorities of their own jurisdiction for the adoption of a competition regime and competition authorities try to raise the awareness of stakeholders about the benefits of competition policy and law. 
It should be recognized, that various international organizations such as the Organization for Economic Cooperation and Development (OECD), the World Bank (WB) and the United Nations Conference on Trade and Development (UNCTAD), among others, provide support, usually of a technical nature, to national competition authorities to carry out their advocacy activities. A number of competition authorities, including the US Department of Justice, the Federal Trade Commission of the US and the European Commission, are also involved in technical assistance programs, both individually and in consultation with international organizations.

Many national competition authorities are active in the field of competition advocacy such as the Irish and the Finnish Competition Authorities. The advocacy role of the Finnish Competition Authority (FCA) was significant in making initiatives to deregulate the closed Finnish markets during 1988-1995, in particular in telecommunications. 

The UK in 2002 introduced a system obliging all government offices to assess the impact of legislative acts they propose on competition. The UK competition authority, the Office of Fair Trading (“OFT”) together with the UK Cabinet Office provides advice to regulators and central government not only on how to avoid possible restrictions of competition but also how to design new laws with a view to making them more pro-competitive. The OFT, inter-alia, acting under section 7 of the Enterprises Act, 2002 can bring to the attention of ministers, laws or proposed laws that could be harmful to competition. 

In South Africa, the competition authority is specifically mandated to scrutinize legislation that will distort competition. Section 21 (k) of the South African Competition Act, 1998, requires the Competition Commission to “review legislation and public regulations and report to the Minister concerning any provision that permits uncompetitive behavior.”

In Australia, the key driver of competition advocacy has been the implementation of the National Competition Policy (NCP) in 1995. The NCP was responsible for bringing to the forefront of the thinking of regulators, policy makers and government, firstly the importance of competition and secondly the question of how competition can bring about economic gains and efficiencies. One of the major achievements of this NCP is competition neutrality. Many government business activities were able to obtain certain advantages over their private sector rivals as a result of their public ownership (such as exemption from taxes, lower costs of finance due to government guarantees and exemption from regulations affecting private sector activity). The NCP removed this impediment to efficient resource allocation and ensured that public businesses face the same costs and commercial pressures that face their private sector competitors.

In Canada, the Canadian Competition Act of 1986 provides the Commissioner of the Competition Bureau (CB) with authority to advocate competition before regulatory bodies. Under section 125 of the Act, the Commissioner is authorized to make representations and call evidence before any federal board in respect of competition. Under section 126 the Commissioner at the request of any provincial board or on his own initiative with the consent of the provincial authority in question, may make representations and call evidence in respect of competition. The Commissioner also participates at high-level officials’ groups and makes representations to Parliament committees on matters relating to the Competition Act or any matter relevant to competition policy (and has done so for example in the airline sector). The CB may also review and comment on draft bills. Its opinions are not binding upon the regulatory bodies. 

Last but not the least, in pursuance of its competition advocacy role, the Competition Commission of India (CCI) engages in competition advocacy with government ministries/ departments, regulators and other economic statutory authorities. From time to time the Commission gives its views on the proposed economic laws and policies of the government, and regulatory policies and practices of sector regulators, where these impact competition in Indian markets. The Commission has also given its views on regulatory policies and practices in the fields of banking, telecommunications and intellectual property rights such as patents and copyrights. 

The senior officials of the Commission have also made presentations on competition law and policy to a number of departments or other bodies. The Commission collaborates with other organizations for training, workshops or seminars on Competition Law and Policy for senior officers of the Central and State Governments with the view to enhance awareness and understanding of the Competition Law, especially its competition advocacy aspect and its implications for policy making. However, Government departments, when not engaged in the discharge of sovereign functions, are covered under the provisions of the Act. The departments that are specifically excluded are the departments of Space, Defence, Atomic Energy and Currency. The Commission has also undertaken competition advocacy with the State governments and has drawn up an action plan in this respect. At its suggestion, all State governments have nominated ‘Nodal Departments’ and ‘Nodal Officers’ for Competition Law & Policy. Workshops and training programmes with the Nodal Officers and other senior officials have led to a consensus on the need to recommend to the State governments review of policies/laws in certain sectors. Various other advocacy activities are also being envisaged such as undertaking market studies and preparation of various advocacy materials. 
Given the rich experience of countries engaging in competition advocacy, there exist several other differences that affect competition advocacy between developing countries and transition economies, on one hand, and the developed countries, on the other, as given below:
1. Market institutions are much weaker in developing and transition countries as compared to the ones in the developed economies. This is particularly true for transition countries that have recently adopted market reforms as the guiding principle of their economies. In such circumstances the benefits of competition are less understood by the public at large and many of the pains of economic transition are easily blamed on competition. This poses special challenges for competition advocacy in those countries. 

2. Transparency of procedures and the accountability of public authorities are usually lower in developing and transition countries than in developed countries. This has important consequences for both enforcement and advocacy but complicates advocacy work in a particular way.

3. Privatization of state-owned enterprises is currently being undertaken in most developing and transition countries as compared to the developed countries. Thus, competition advocacy could play an active role in ensuring that the privatisation processes is adopted in a competition-friendly form, seems to have a more important role to play in developing and transition economies than in developed countries where privatization of state-owned enterprises is less frequent.
4. Last but not least, in most developing and transition economies, particularly in the smaller ones, there are severe limitations upon the availability of the resources necessary to set up an efficient competition authorities, which in turn can undertake competition advocacy activities. Such limitations seem to be less important in developed countries. 

COMPETITION ADVOCACY: VIETNAM
The Competition Law 2004 of Vietnam provides for the establishment of two State agencies, which are in charge of the enforcement of the law: the Competition Administration Department (VCAD - under the Ministry of Industry and Trade) and the Competition Council (VCC - which is an inter-ministerial council, with its secretariat based also at the Ministry of Industry and Trade). The investigative power under the law rests solely with the VCAD, which can also hand out orders and approvals in the case of unfair competition acts and M&As. Adjudication over restrictive business practices lies with the VCC. The Trade Minister and the Prime Minister authorise exception and exemption cases. 

Though the law does not specifically mandate either the competition authority or the adjudicative council to undertake any activities except enforcement, the Decree 06/2006/ND-CP on the establishment, functions, power and structure of the VCAD (issued by the Government of Vietnam) provides that, inter alia, the VCAD shall:
“3. identify and recommend to the relevant State agencies on those legal normative documents already promulgated which are not aligned with the law and regulations on competition, anti-dumping, anti-subsidies, safeguard and consumer protection;
[….]

11. undertake advocacy measures and other legal educational activities on competition, anti-dumping, anti-subsidies, safeguards and consumer protection;

12. undertake training for government officials working on issues related to competition, anti-dumping, anti-subsidies, safeguards and consumer protection”
 

The Competition Administration Department has tried to integrate a strong element of advocacy in most of its activities so far.
***************
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