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Introduction

Competition policy is concerned with ensuring that there is fair competition in the economy. This means that it advocates for measures and interventions that are aimed at ensuring that the economic process is not monopolised by economic agents but rather many firms are encouraged to enter the market and compete with existing players on fair terms. Intellectual property rights (IPR) on the other hand confer exclusive rights and privileges on the holder, thereby in a way creating monopolies in the market for the protected product or service. In that regard, at face value, competition policy and IPR appear to have conflicting objectives. 
There is therefore a need for some issues to be resolved. One issue is whether competition policy and IPR objectives are indeed conflicting or they also have complementary elements. The other issue is how intellectual property right holders can exercise their exclusive rights within the confines of competition law, given that they are virtually monopolies. Similarly, a concern is whether there are any remedies available that governments and competition authorities can resort to ensure that there are mechanisms in place to allow IPR holders to exercise their exclusive rights in a non-abusive manner.   
This module discusses these issues on the relationship between competition and IPR. The module discusses only in brief the general issues on the two as an introduction to allow a discussion on the issues of interface and is not intended to discuss all issues relating to competition policy and intellectual property rights. Thus the module is based on the assumption that readers are already familiar with the two issues, for which readers may refer to the suggested reading list in section 5 for more details. Overviews on competition policy and intellectual property rights are given in Chapter 1, as well as a brief discussion on the competition and IPR situation in Vietnam. Chapter 2 discusses the normal competition concerns associated with IPR regimes, and some examples are given to illustrate how such concerns were addressed elsewhere. Chapter 3 discusses two common remedies for controlling abuse of IPR induced dominance, namely compulsory licensing and parallel imports. Suggested readings conclude the module.     
CHAPTER 1
OVERVIEW OF COMPETITION POLICY AND IPR
1.1 Competition Policy

Being a package of reforms and policies that government put in place to have an impact on competition in the local market; competition policy has many components. This includes international trade regulation regime, given that a tight trade policy restricts competition in the market, and can result in the manipulation of the market by dominant domestic firms. Trade liberalisation results in an influx of goods into the economy, which could also have a huge impact on the nature and extent of competition in the market. 

Regulations focusing on entry and establishment of business in a country, which are part of industrial policy regimes, are also important in shaping up competition. An effective competition policy advocates for the removal of obstacles and facilitates investment flows by providing a predictable legal and regulatory environment that reduces the scope of arbitrary decision-making, thereby instilling transparency in the system. 

Privatisation initiatives also form part of competition policy as they determine the nature of competition in the market. Government’s direct involvement in the production and distribution process of the economy normally results in absence of competitive neutrality, where government will not extend the same support it offers its companies to the private counterparts. Similarly, privatisation reforms may simply result in the transfer of the monopoly from public to private hands with serious negative effects on competition in the economy if care is not taken.  

Competition policy also encompasses sector specific regulations. Through their regulation roles, these regulatory bodies’ actions and recommendations have a direct impact on competition, given that they determine entrance condition (through licensing) and viability (through tariff regulation). Some of them, especially those established before the establishment of competition authorities, have mandates extending to the handling of competition issues. Thus, a country’s approach towards regulatory reforms through its policies will determine the nature of competition to prevail in the economy.

1.1.1 Competition Law

The other component of competition policy, which deserves more focused attention, is a competition law. It generally has provisions focusing on three issues: regulation of anti-competitive mergers and acquisitions, prohibition of abuse of dominance and prohibition of anticompetitive agreements among companies. In other jurisdictions, competition law also encompasses the control of unfair trade practices. 

Firms may use mergers and acquisition as a means of engaging in anti-competitive practices, especially if the merger results in firms acquiring market power. Competition law is aimed at establishing whether a merger or acquisition is likely to result in substantial reduction of competition in the market.  Mergers which have such an outcome are normally prohibited, or approved subject to conditions that ensure minimization of damage if there are some benefits to the public generated by such mergers. 
Restrictive Business Practices (RBPs) are of two types - anticompetitive agreements and abuses of dominance. Anticompetitive agreements can be further classified into horizontal agreements and vertical agreements; similarly abuse of dominance practices can be classified into exploitative abuses and exclusionary abuses.  Conduct under RBPs is sometimes subjected to a cost-benefit analysis before being prohibited; in other cases proof of occurrence is enough for ensuring illegality.

Horizontal anticompetitive agreements or cartels have traditionally been considered the most damaging of all anticompetitive practices and therefore most susceptible to punitive action.  Cartels are arrangements among firms that produce and sell the same product for the purpose of extracting and sharing monopolistic profits. Most commonly, they accomplish this by agreeing on a relatively high benchmark price for their product that none of the member firms are permitted to underbid (i.e. price-fixing cartels), by dividing the market by geographic territory or customer segments and granting each other monopoly power in separate localities/segments (i.e. market allocating or customer sharing cartels), agreeing to restrict output (output restriction cartels) or by conniving on tendering bids (bid rigging).

Vertical agreements refer to arrangements between firms enjoying a supplier-customer relationship, such as agreements between a manufacturer and a wholesaler, or a wholesaler and a retailer. Such agreements become anti-competitive
 when they result in market foreclosure, especially when other companies in similar need of the service are no longer able to have access to the products because their competitor has an agreement with the supplier and get first choice treatment. This includes resale price maintenance, (where a manufacturer and its distributors agree that the latter will sell products of the former at certain prices at or above/below a price floor/ceiling), exclusive dealing (where a retailer or wholesaler is ‘tied’ to purchasing from a supplier) and tied selling (where downstream firms are forced to agree to purchase a certain product in order to be allowed to purchase an unrelated product).

Abuse of dominance occurs when a firm in a dominant position engages in practices that are aimed at stifling the level of competition in the market. A firm is said to be in a dominant position if it is in a position to control the market outcomes for a particular good or service, especially if it has the ability to influence the price of a particular commodity or service through its individual action. As the name suggests, the concern is not on dominance, as this may be a result of legal business advantages, but the abuse of such dominance to negatively affect competition in the market. This includes exploitative conducts (actions where a firm in a dominant position engages in practices that are intended to gain profits by exploiting customers or its competitors) and exclusionary conducts (intended to suppress competition or to drive competitors out of the market).

1.2 Intellectual property rights

In general terms intellectual property refers to products of thought, creativity and intellectual effort. Intellectual Property Rights (IPR), are rights granted to creators and owners of intellectual property, i.e works that are results of human intellectual creativity in the industrial, scientific, literary and artistic domain. Owners are given the right to exclude others from access to the works or their use for a limited period of time. IPR holders are also given the right to license others to exploit the innovation when they themselves are not well situated to engage in large-scale commercial exploitation. Remedies are also provided by law in cases where there are infringements on the rights of the holders. 
In general, IPR are given as a way of giving incentives to encourage innovation as well as ensuring that innovators are allowed to recoup the associated research and development costs incurred in developing the new product without being copied by “free riders”. This follows from a realisation that innovators would not have any incentives to devote resources for developing new ideas if other competitors can simply imitate their works without facing similar costs. The various forms of IPRs include the following:
· Copyright

A copyright gives an exclusive right to the holder to perform or to authorize others to perform certain actions in relation to areas such as literary works, dramatic, musical & artistic works, cinematography film, sound recordings. The term of protection may be as long as the lifetime of author and an additional 60 years after death. A copyright owner has exclusive right to copy the work, issue copies to the public as well as right of reproduction, translations, adaptation, and public performance. The owner can however assign or license wholly or partly to another person.

· Patents

This refers to exclusive rights granted for an invention, which can be a product or a process which provides a new approach to doing something, or offering a new technical solution to a problem. Patent protection is granted for a limited period of time, generally 20 years from the date of filing of the application. Some countries allow an extension of this term under exceptional circumstances (for example, for medicinal or plant protection (agrochemical) products for which marketing approval has only been obtained after a time-consuming procedure). Patents are however not given for frivolous invention, which refers to anything obvious or contrary to well established natural/international laws or morality; invention injurious to public health and property; or for mere discovery of a new use for a known substance, process, machine or apparatus unless such known process results in a new product. 

· Trade marks

A trade mark is a visual symbol in the form of a word, a device or a label to distinguish the product from similar goods manufactured by others. Examples include the ‘H’ symbolizing the Honda brand, the ‘M’ for McDonalds and the style and shape of the word ‘Coca Cola’ shows its trade marks. Although manufacturers can also use the same letters, the form of the letter also counts. Trade marks are normally protected for ten yrs, although they can be renewed indefinitely upon payment of renewal fees to the registrar. The use of a registered trade mark without authority of the owner or developing a deceptively similar mark constitutes an infringement on a trade mark. 

· Industrial Designs

Industrial design rights make exclusive the visual design of objects. These are rights conferred to the holder over an industrial design, which consists of the creation of a shape, configuration or composition of pattern or color, or combination of pattern and color.  

· Geographic indicators

Geographical indications rights identify a product as originating in a specific area or territory of the holder, where a given quality, reputation or other characteristic of the good is essentially attributable to its geographic origin. Like trademarks, they serve as identifiers of a source and guarantors of quality.  

· Trade Secret

A trade secret right bestows upon the owner the right to a formula, design, or compilation of information which is not generally known or reasonably ascertainable, by competitors or customers. Trade secrets therefore pertain to information that is not generally known to the public which confers some economic benefit on its holder due to the fact that the benefit is derived specifically from that information not being known. 
On a multinational setting, the negotiation of the trade related aspects of intellectual property rights agreement (TRIPS Agreement),  which came into effect from 1 January 1995 and is till date the most comprehensive multilateral agreement on IPRs brought many dimensions into the regulation of IPRs. It seeks to achieve reductions of distortions and impediments to international trade and promoting adequate protective measures for IPRs as an essential provision. To ensure that, the TRIPS agreement is essentially directed at protecting the innovator’s interest.

1.3 Competition and IPR in Vietnam
1.3.1 Competition Law
On December 03, 2004, the 9th Congress of the National Assembly of Vietnam, in its 6th session, passed a Law on Competition, which came into effect in July 2005.  The Law applies to all business enterprises and professional and trade associations in Vietnam; overseas enterprises and associations registered in Vietnam; public utilities and state monopoly enterprises; and State administrative bodies. It has superseding power over all other enacted laws of Vietnam regarding restrictive business practice and unfair trade practices.

Two State authorities are to be established for the law’s implementation – the Competition Administration Department (with investigative powers), within the Ministry of Trade of Vietnam, and the Competition Council (with adjudicative powers). 

The Law prohibits five broad types of anticompetitive practices: 

· agreements that substantially restrict competition (Article 8);

· abuse of dominant or monopoly position (Article 13 & 14);

· ‘concentrations of economic power’ that substantially restrict competition (Article 18);

· acts of unhealthy competition (Article 39); and

· anticompetitive behaviour/decisions by officials or State administrative agencies, taking advantage of their authority (Article 120).

Anticompetitive agreements include price fixing, market sharing, restricting output, blocking investment or technological development; imposing coercive contracting conditions on other enterprises; restricting entries; excluding/foreclosing non-members from the market; and bid rigging.

The Law provides for a collective market dominant position of firms having a total market share of 50 percent (for two business entities); 65 percent (for three); and 75 percent (for four) of the relevant market.  (Article 11) A dominant market position would apply to firms holding at least a 30 percent market share, or firms that are ‘capable of substantially restricting competition’. Dominant firms are prohibited from undertaking predatory behaviours with the intent of driving out competitors, discriminating amongst different firms for the same transaction, blocking entry, and engaging in ‘other practices’ in restraint of competition as stipulated by law, etc. (Article 13)

A monopoly market position would be deemed to apply to a firm if it has no competitors for goods it trades or for services it provides. (Article 12) Monopoly firms are prevented from undertaking any of the abusive behaviours listed in the previous paragraph pertaining to dominant firms, as well as imposing disadvantageous conditions on consumers; unilaterally rescinding or replacing a contract with legitimate reasons; refusing to transact with or discriminating against a customer without legitimate reason; and any other prohibited practice stipulated by law. (Article 14)

Economic concentration activities are defined as any conduct by a firm that aims to govern the activities of other enterprises, including, but not limited to, mergers, acquisitions and consolidations that have this aim. (Article 16-17) 

All concentration cases in which the combined market share of the relevant firms would be 50 percent or more are prohibited except where, (1) the result is still a small or medium-sized enterprise (a concept not defined in the law) or (2) the Prime Minister grants an exemption. (Article 18-19)

As regard acts of unhealthy competition, the Law prohibits: falsification of commercial instructions; infringement of business secrets; acts of bribery, inducement or coercion; defamation of other enterprises; disrupting the lawful business practices of other firms; advertisements and promotions aimed at unhealthy competition; discrimination within or by an industry association; and illegal multi-level (pyramid) selling of goods. (Article 39)
1.3.2 IPR in Vietnam
Vietnam’s intellectual property (IP) protection regime, prior to 1995, when this Southeast Asian country filed its application for joining the World Trade Organisation (WTO), functioned mainly on the basis of ‘sub-laws’. The centrepiece of the overall framework then is the Civil Code of 1995 (Part VI), in addition to several other subordinate legal normative documents, for example, the 1994 Ordinance on protection of copyrights, the Government Decree No. 63/1996/CP on detailed regulations on industrial property; or the Government Decree No. 76/1996/CP guiding the implementation of the provisions on copyright in the Civil Code 1995.
According to these legislations, the following subject matters were protected: inventions (for a period of 15 years), utility solution (6 years), industrial designs (5 years, renewable for two consecutive periods of 5 years each), trademarks (10 years, indefinitely renewable for consecutive periods of 10 years each) and appellations of origin and literary, artistic and scientific works. Infringements of industrial property rights were handled mostly by administrative measures. Although available for dealing with IP disputes cases, the level of involvement of the courts in handling IP cases was limited, as the courts had never dealt with such cases and the legal status of the relevant legislations was not of the law level, at least not until the promulgation of the Civil Code of 1995 (Part VI).

In comparison with the WTO Agreement on Trade-Related Aspects of Intellectual Property Rights (hereinafter referred to as ‘the TRIPS Agreement) at the time, Vietnam’s IP system was far from being either complete or TRIPS-compliant. Generally speaking, the system was inadequate and ineffective. A number of subject matters required by in the TRIPS Agreement then were not protected in Vietnam (such as trade secret, geographical indication, layout designs of integrated circuits, the right on repression of unfair competition). As for those subject matters protected by the laws, there were even also many provisions which were not in compliance with the TRIPS Agreement (e.g. the protection term for inventions was 15 years, lack of the protection regime for well-known trademarks etc.).

The first landmark took place in the year 2000, when Vietnam signed a bilateral trade agreement (BTA) with the United States. This Agreement includes a commitment by the Vietnamese government to effectively phase in the WTO’s TRIPS requirements. Since then, together with the negotiation process to join the WTO, which was concluded successfully last year, Vietnam’s IP system has undergone significant changes, especially with respect to the promulgation of new legislations in this field. The biggest challenge for Vietnam, however, remains the effective enforcement of those provisions provided for in the new legislations, since IPRs-related matters are still new to this young market economy. The encountering difficulties are very big; hence Vietnam would need a fair sympathy by other WTO members.     

In 2005, Vietnam had promulgated amendments to the Civil Code, which reaffirmed the basic civil principles of intellectual property rights (Part VI of the Code), as well as an Intellectual Property Law governing all aspects of intellectual property rights.  The new Civil Code (hereinafter referred to as the 2005 Civil Code) had entered into force on 1 January 2006; and the new Intellectual Property Law (hereinafter referred to as the 2005 IP Law) became effective on 1 July 2006.  These two texts formed a more complete and uniform system of regulations on intellectual property in Vietnam, in replacement of all the previous legislations.  

The new system was, however, to a large extent, based on the previous one.  In case of conflict between the 2005 IP Law and the provisions on intellectual property of the 2005 Civil Code, the former would apply (Article 5.2 of the 2005 IP Law).  Various decisions and decrees on copyright, industrial property, plant varieties and enforcement of intellectual property rights guiding the implementation of the 2005 IP Law had also been adopted in September 2006.

Highlights of the 2005 IP Law include new, clearer provisions on the protection of well-known trademarks, and stronger enforcement mechanisms. Notably, Article 75 of the Law sets forth eight specific criteria for determining whether a trademark is well-known.  The criteria include, inter alia, the amount of countries in which the trade mark is registered, and the amount of “relevant consumers” that know about the trademark through the purchase or use of goods or services under the trademark or through advertising. Well-known trademark recognition and protection is often very important in Vietnam because: (i) Vietnam uses a first-to-file system, (ii) many company’s trademarks are vulnerable to cancellation for non-use, and (iii) well-known trademarks are often copied in dissimilar goods and services.

With regard to enforcement, the 2005 IP Law contains many improvements, including a provision  that in cases where it is impossible to ascertain the level of damages caused by an infringement (including infringements of trademarks, patents or copyrights), the court may award a level of damages ranging from VND5,000,000 (US$300) to VND500,000,000 (US$30,000).  This provision will allow judges to impose damages which have a deterrent effect on infringers.  In the past, judges were hamstrung by regulations which did not allow the imposition of significant amounts of damages in such cases.

The main ministries and State agencies responsible for IP policy formulation and implementation were the Ministry of Science and Technology; the Ministry of Culture and Information; the Ministry of Agriculture and Rural Development; the Ministry of Justice; the Ministry of Finance; and the Ministry of Trade; the General Customs Department (under the Ministry of Finance); the National Office of Intellectual Property (NOIP - under the Ministry of Science and Technology); and the Copyright Office (under the Ministry of Culture and Information).  Administrative enforcement of IP legislations was entrusted to the customs offices, the market control agencies, the Economic Police, the Culture and Information Inspectorates, the Science and Technology Inspectorates, and the People's Committees at provincial and district levels.
1.3.3 How They Interface?

With regards to intellectual property right protection, the VCL gives exemption to competition restraints, which “promote technical and technological advances, raising goods and service quality”.
 Economic concentration cases, which will otherwise be prohibited by the law, will also be exempted if they contribute to ‘technical and technological advance’.
 In other cases, the law’s prohibition towards various competition-restricting agreements, abuse of dominant position and abuse of monopoly position implicitly cover such practices, notwithstanding IPRs as an element of the same or not.
Moreover, Article 5(1) of the Law also stipulates that, ‘where there is any disparity between the provisions of this Law and those of other laws, regarding competition restriction acts or unfair competition acts, the provisions of this Law shall apply’. This is further enhanced by Vietnam’s 2005 IP Law, which says, ‘the exercise of those IPRs shall not violate the interests of the State’s and the public interests, the legitimate rights and interests of other organisations and individuals,’ legitimate rights and interests, and shall not violate related laws and regulations’.

In the classification of the industrial property licensing agreements, the IP Law 2005 recognises exclusive agreements.
 However, it also states that industrial property licensing agreements shall not unreasonably restrict the licensee’s rights. In particular, they shall not contain restrictive conditions that do not derive from the licensor’s rights, such as improvement in the licensed property; right to export goods; buying conditions and a no-challenge clause. 

CHAPTER 2
COMPETITION CONCERNS FROM IPR REGIMES
Concerns often arise when the use of rights conferred under intellectual property laws are used to violate the provisions of competition laws. As explained in Chapter 1, competition laws generally regulate conducts that are related to three areas, namely anticompetitive agreements, abuse of dominance and anticompetitive mergers and acquisitions. It is possible that holders of IPR would be tempted to engage in conducts falling under these three areas, as a way of trying to enjoy market power and super-normal profits. A look at how this could happen would explain this better. 

2.1 Licensing related anticompetitive agreements 
One of the most important rights bestowed upon individuals as a result of possession of IPRs is the right to give licenses to other players to exploit the innovation in the event that holders have limitations or are not in a position to adequately serve the market. In that regard holders have to reach agreements with licensees regarding the manner in which they would operate. Given that such agreements would be entered into between either competitors or other players in the downstream market, it is possible that they would give rise to the same concerns associated with agreements which do not involve intellectual property.  
Licensing agreement affecting activities that are in a complementary relationship, such as between IPRs holders and firms using the protected product as inputs for their activities, fall under vertical agreements as defined under competition laws. There are also situations where the licensor and the licensee are actual or potential competitors in a relevant market prior to the licensing agreement, which could be regarded as a cartel under competition law. Though licensing agreements do not always result in anticompetitive outcome, they might be causes for competition concerns.     

Practices related to IPRs induced agreements that may result in competition concerns include the following:

(a) Territorial restraints 

This would occur when the agreement between the licensor and the licensee results in the licensor assigning and reserving a certain territory to the licensee – thereby preserving an exclusive marketing to that licensee. This easily creates a dominant firm or monopoly in the territory. Territorial restraints can be harmful to competition as they can easily be used as an excuse to cover a market allocation agreement, hence they would facilitate market allocating cartel arrangements. They can easily be used as a direct tool to facilitate collusion among competing licensors, by making it easier to monitor downstream violations to cartel agreements. 

(b) Exclusive dealings
Licensing agreements may also require commitments by the licensee to exclusively deal with the licensor at the expense of other players. Such exclusive dealing arrangements would prevent licensees from selling, distributing, or manufacturing products which employ technologies supplied by competitors of the licensors. Although this may not be necessarily aimed at anticompetitive objectives, particularly in instances where the aim is avoiding free riding between competing licensors, or promoting the development of the licensed technologies by both parties, such practices need to be carefully analysed. If the firms entering into exclusive dealing arrangements already hold a large share of the relevant product market, then there are risks that competition could curtailed. The extent of the damage to competition would also depend on the availability of alternative manufacturing capacity for existing or new licensors.
(c) Tied-in licensing
If the ability of a licensee to license one or more items of intellectual property is conditioned on the licensee’s purchase of another item of intellectual property or a good or a service, (tied-in licensing) this would give rise to the same competition concerns associated with tie-ins not involving IPRs. Competition risks would arise in cases where:
· The agreement involves two separate products or services that are tied together;
· The licensor has market power in the tying product and has the ability to extend this market power in the tied product, due to favourable market conditions;
· The arrangement has an adverse effect on competition in the relevant market for the tied product; 
· There are no efficiency justifications for the arrangement that outweigh the anticompetitive effects.
(d) Grant backs

Grant-backs are agreements where, as part of the conditions for licensing their technology, the licensors require their licensees to ‘grant back’ to them any improvements that they make. This implies that the licensor gets the right to use the licensee’s improvement to the licensed technology. The grant-back can be unilateral, in which case improvements only flow from the licensee to the licensor or mutual, in which case the licensee also receives the further improvements discovered by the licensor. While there could be competition concerns associated with this, it is also important to understand that grant-backs can have pro-competitive effects, as they provide a means for the licensee and the licensor to share risks and costs, thus promoting innovation in the first place and the subsequent periods.
Grant-backs result in anticompetitive concerns if they include technology that goes beyond the originally licensed intellectual property or if the duration of the licensee’s grant-back obligation is unnecessarily too long. Moreover, if one of the parties or both has market power or if they facilitate undue enhancement or maintenance of a dominant position, grant-backs may also result in anticompetitive concerns.
(e) Cross-licensing

A cross-licensing agreement is an agreement where two or more parties, each with an IPRs protected product, grant a license to each other for the exploitation of the exclusive innovation or invention that they hold. This therefore can be defined as a swap between holders, where in return for being granted permission to exploiting the rights, a firm also cedes its exclusive rights to that same firm in return. Although there are many benefits of such arrangements, cross-licensing can result in competition concerns. If the two firms involved are competitors, it is unlikely that they can vigorously compete against each other when they are using each others’ rights. This can be a way of creating coordinated behaviour and hence “monopoly-like’ situations would result. Cross-licensing may also be used as tools to block entry, as they create entry barriers. It is difficult for a new entrant to enter an industry in which the established players have all cross licensed patents to each other. This might result in the new player being forced to pay royalties to all its major competitors, greatly increasing its costs. 
(f) 
Patent Pools

Patent pools are very similar to cross-licensing. They involve a number of schemes in which firms agree to give each other access to a number of their patents. Some pools grant free access to all members while others involve elaborate royalty schemes. Just like cross-licensing, patent pools also facilitate tacit collusion, although the concern may actually be worse under patent pools. Firstly, given that pools typically include a large number of patents, one would not expect all members to use all technologies anyway. Thus some firms would get the rights to exploit the patents and just sit on them, denying other players who are not part of the pool and genuinely interested a chance. Secondly, the number of patents involved also multiplies the potential for ‘multi-market contact’ between pool member, making tacit agreements even easier to arrange.
2.2 Abuse of IPR-induced dominance
The very purpose of seeking IPR protection is to have dominance or monopoly over the production process or the protected product. Competition laws, although generally encouraging competition rather than monopolies, do not punish dominance or monopolisation acquired through means that are not related to anticompetitive behaviour. Thus it is not IPR induced dominance that competition authorities would be worried about, but the abuse of such dominance to cause competition distortions in the market. There are different ways through which firms may try to abuse the monopoly or dominant positions that they have obtained through IPR. These include the following:
2.2.1 Restrictions on competitors
IPR owners may be tempted to use their dominant position to control a market by engaging in behaviour aimed at preventing potential competitors from developing products similar to their own to charge high prices for their product. This would cause the desired disadvantage to competitors and consumers alike. It is also possible for holders of IPR to threaten potential competitors with legal action for any attempt to develop products that may not necessarily be an infringement. Most patent laws, design laws and trade mark laws contain remedies for groundless threats of infringement proceedings and it is an offence falsely to represent that a trade mark is registered. 
2.2.2 Excessive pricing

This is rarely a serious competition concern in developed countries due to the abundance of market substitutes. However in developing countries where the number of available substitutes may be low control of IPR might be used as an incentive to exploit consumers and downstream firms by charging excessively high prices as a way of reaping super normal profits. This would result in the majority of users failing to have access to the protected product despite its being in the market.
2.2.3 Restrictions on end users

IPR holders may also impose a lot of restrictions on downstream firms that are intended to give unfair advantages over subsidiary firms or their own downstream activities. One way through which this can be done is refusal to license. This could occur where another firm comes up with an innovation that cannot be used without access to the original patent. This would be the case if the production of a commercially viable product requires the combination of a new innovation and an existing one that is protected by IPR. As a way of remaining dominant in the downstream market, the owner of the IPR would refuse to give a license to the downstream firm (under reasonable commercial terms), thereby sabotaging the development of the new product. 
Another serious anticompetitive conduct that could result in restrictions to end users is through unnecessary tie-ins, where the producer of a protected product would bundle some other ancillary products, which are not part of the IPR and are competing services to those produced by downstream services, with the product. What this would imply is that the purchaser of the protected product would also be forced to buy the products that have been tied-in by the IPR holder. This would also imply that other potential suppliers of the competing brands to the tied-up products are automatically driven out of the market regardless of whether or not their products are of better quality to the tied services. 

IPR holders may also deliberately sabotage other downstream producers by making the protected product incompatible to their products. This would also imply that the downstream players might have better products than the holder’s downstream products, but fail to compete because the product has been designed such that only the holder’s products are compatible.   
The example of Microsoft, to be discussed later in section 2.4, will help shed more light on how restrictions on end users may be done.
2.3 IPR-induced mergers and acquisitions
It is also possible for firms involved in mergers and acquisitions joint ventures to include specific provisions for the use, disposal or licensing of the respective parties’ IPR. Technically, these provisions might restrict competition; and sometimes the restriction of competition is substantial and unacceptable. The restrictions are likely to be anticompetitive when they are not ancillary to the main transaction, but are actually the motivation behind the transactions, with the objective being to gain the associated monopoly or dominance over the product. Thus some mergers, which could have been pro-competition, might become anticompetitive simply because of the IPR issues. 
2.4 Some Examples of IPR related anticompetitive conduct 

2.4.1 IPR related anticompetitive agreements
Anticompetitive agreements in the Seed market
The European Court of Justice (ECJ), in Case 258/78 Nungesser vs. Commission, reviewed a challenge by the European Commission (EC) to agreements related to the marketing of a new hybrid maize seed. 

A French research institute, INRA held plant breeders’ right in the seeds, which it had developed. INRA contracted with Nungesser for the reproduction and sale of the seeds in Germany. The agreement with INRA and Nungesser provided inter alia that Nungesser had the exclusive license for Germany (i.e. it would not grant further licenses in the German territory) and that INRA would seek to prevent the seeds grown in France from being exported to Germany, except to Nungesser. Eventually, other seed varieties superseded the INRA seed, and at least two dealers in Germany imported the improved seeds from dealers in France. Nungesser invoked its license rights and successfully restrained imports by these two dealers. The EC found the agreements, by their nature, an exclusive licensing practice, which is in violations of Article 85(1) and not to be exempted under Article 85(3). 

In review of the Commission’s challenge, the ECJ found that the grant of an exclusive license for Germany, standing alone, only created an ‘open exclusive license’, which was necessary to the successful introduction of the new technology into the market and which did not seek to block parallels imports from elsewhere in the Community, hence, did not amount to a restriction of competition within Article 85(1). The ECJ, on that basis, reversed the Commission on this point. 
However, regarding the territorial restraints added to the open exclusive license, whereby INRA would seek to prevent the seeds grown in France from being exported to Germany except to Nungesser; these efforts were found by the Court to create absolute territorial protection and hence to be contrary to the Treaty of Rome’s provisions as they could result in the ‘artificial maintenance of separate national markets’. The Court, therefore, affirmed the Commission’s denial of an exemption under Article 85(3) per se for the provisions creating absolute territorial protection, which goes beyond what is indispensable for inducing the dealer to cultivate and market the maize seed
. 
2.4.2 Abuse of IPR induced dominance

(i)  Microsoft’s Abuse of dominance

Microsoft is the legitimate owner of the IPRs over the personal computer operating system (PC/OS), which is the company’s original creation. The PC/OS is an essential facility both for users to be able to perform applications such as word processing, spreadsheet, etc; and for the application software developers to be able to offer a marketable product for users. This enabled Microsoft to enjoy a monopoly power over licensing the operating systems for PCs (with a 90-percent-plus market share and a substantial applications barrier to entry). Restriction on end-users and monopoly pricing are found among the various abusive conducts committed by the software giant.    

Microsoft does not sell its software to anyone. Instead, it parcels out different bundles of rights with respect to its software. These rights, which are bundled together as a “license,” are the only “products” that Microsoft conveys. Microsoft retains the title and all rights to its software except for those rights, which Microsoft expressly conveys through one of these licenses.

Microsoft enters one type of license with the original equipment manufacturers (OEMs).  The specified purposes of the license with OEMs permit them ‘to pre-install [the software] on PCs sold to end users.’  

On the other hand, Microsoft provides a wholly different license, known as the end-user license agreement (EULA), to consumers. Microsoft grants the right to ‘use the software on the PCs’ to and only to end-users. Microsoft’s end-user license is a take-it-or-leave-it proposition and not a product of negotiation. 

The EULA states: “By installing, copying, downloading, accessing or otherwise using the software product, you agree to be bound by the terms of this [Agreement].” Thus, the end users accept the EULA by clicking ‘Agreement’ on the computer or taking other action to indicate acceptance of Microsoft’s offer of license rights. The end users choose to enter the EULA license with Microsoft only when they first begin to use the OS, not at the times of purchase, payment, or other incidents of the transaction.

In the meantime, as Microsoft possesses the monopoly power over licensing the PC/OS, OEMs have had no ‘other viable choice [and Microsoft has] … effectively forced OEMs to pre-install Microsoft OS on their PCs and to act as Microsoft’s agents in offering end-user licenses for acceptance or rejection by customers under terms strictly and exclusively dictated by Microsoft.’ Like OEMs, retailers and others also acted as agents to convey Microsoft’s offer to enter the EULA. The retailers also did not purchase or receive title to the end-use rights or other aspects of the product, namely, the EULA, which indeed expressly provides that it is between Microsoft and the end users. 

As a direct result of Microsoft’s restrictive and exclusionary practices, end users were caused to suffer unique injury. They were deprived of the benefits of competition, including but not limited to technological innovation, market choice, product variety, and substitutable supply. 

During 1995 and beyond, Microsoft continued to expand its antitrust violations. Previously, under the old EULA with Microsoft and in the software markets generally, end users had numerous rights, e.g. to reuse the license on another PC; to resell the license; and the right to return the license and obtain a refund if they did not want to accept the license, etc. However, with the cheaper or technologically superior PC/OS and other products no longer being marketed in the margins of the market due to its abuses of monopoly, Microsoft was then freed up to charge a higher profit-maximising price and impose far more anticompetitive restrictions on end users.

Microsoft did so. It tripled its prices and affected a series of new restrictions on its licensee end users who acquired PCs through the OEM channel. For example, Microsoft prevented end users from effectively returning the Microsoft PC/OS for a refund (notwithstanding the terms of Microsoft’s end-user license). Also, Microsoft prohibited end users from using on newly purchased PCs the PC/OS installed on their old PCs. Similarly, Microsoft prohibited end users from reselling on a stand-alone basis the PC/OS licenses acquired when they had purchased their PCs. 

Microsoft’s new EULA restrictions were intended to force the consumer to acquire a new EULA with each new PC and thereby deprive consumers of other products. Over time, Microsoft coupled these restrictions with other anticompetitive steps. These included Microsoft’s nearly two-fold increase during 1998 of its prices for licenses of its old and dated (but not obsolete) PC/OS to the same level of prices charged for licenses of its new PC/OS (from $49.00 to $89.00).
 
(ii) Abuse of IPR induced dominance in the cotton seed market
An example on excessive pricing is in India, involving the cotton seed market. Mahyco-Monsanto was found guilty of price gouging (pricing above the market price when no alternative retailer is available) in a Bt cotton case filed by the Andhra Pradesh government and some civil society organisations before the Monopolies and Restrictive Trade Practices Commission (MRTPC). Mahyco–Monsanto was charging an excessively high royalty fee for its Bt gene, which made the seed too expensive for the farmers. As there was no competition due to their IPR on Bt cottonseeds, Mahyco-Monsanto had a monopoly and had acted arbitrarily.

The MRTPC passed an order on May 11, 2006, granting temporary injunction and directed Mahyco-Monsanto not to charge the trait value of Rs 900 for a packet of 450 grams Bt cottonseed during the pendency of the case, and to charge reasonable trait value considering what was charged by the parent company in neighbouring countries like China.

(iii) The NutraSweet Case

On October 4, 1990, the federal Competition Tribunal of Canada issued an order against a US based company, The NutraSweet Company prohibiting it from engaging in certain business practices which the Tribunal considered constituted tied selling and exclusive dealings as per sections 79 and 77 of the Competition Act, with respect to a patented sweetener. 

G.D Searle & Co. the parent company of NutraSweet, held the patent for Aspartame, a high intensity sweetener whose taste closely approximates that of sugar. By the time a complaint was raised by a rival aspartame seller, Tosoh Canada Ltd., NSC held a 95% market share even though the patent had expired. 

Among the anti-competitive acts the Tribunal identified as having been practised by NSC during the patent period was the provision of significant discounts to customers that agreed to display the supplier's logo (a swirl design) and the brand name "NutraSweet" on their products. This created an "all-or-nothing" choice for customers, because in the event that customers decide that they would prefer not to use the logo for a particular product line or not to commit themselves to use it on all of that line, they would be virtually forced to purchase all their supply from another supplier because it would be too expensive to buy from NSC without the logo and advertising discounts. 

In the words of the Tribunal, the logo display and promotional allowances, also known as fidelity rebates, amounted to "inducements to exclusivity". In reaching its conclusion that the respondent was more interested in securing aspartame supply contracts than in ensuring the exposure of its own trademark, the Tribunal noted that the manufacturers of "Coke" and "Pepsi" soft drinks received such inducements even with respect to certain products that did not carry the respondent's name or logo at all.

(iv) Abuse of dominance on antiretroviral (ARV) drugs

In 2002, the Treatment Action Campaign registered a complaint with South Africa's Competition Commission against GlaxoSmithKline South Africa (Pty) Ltd (GSK) and Boehringer Ingelheim, charging them with excessive pricing in respect of ritonavir, lamivudine, ritonavir+lamivudine and nevirapine, which are ARV medicines. The commission’s investigations almost a year later resulted in the two pharmaceutical firms being found guilty of contravening the Competition Act of 1998. The Commission found the firms guilty of denying a competitor access to an essential facility, excessive pricing and engaging in an exclusionary act and referred the matter to the Competition Tribunal.  
One of the respondents, GSK conceded to a final settlement in December 2003, in whose terms GSK undertook to: 

· extend a voluntary licence, which it had granted to Aspen Pharmacare in October 2001 in respect of the public sector, to include the private sector; 

· grant up to three more voluntary licences on terms no less favourable than those granted to Aspen Pharmacare, based on reasonable criteria which include registration with the Medicines Control Council and the meeting of safety and efficacy obligations; 

· permit the licensees to export the relevant antiretroviral drugs to sub-Saharan African countries; 

· where the licensee does not have manufacturing capability in South Africa, GSK will permit the importation of the drugs for distribution in South Africa; 

· charge royalties of no more than 5% of the net sales of the relevant ARVs. 
2.4.3 Merger and Acquisition related IPR cases

An example is the merger involving two companies, Sandoz AG and Ciba-Geigy AG, which resulted in the formation of Norvatis AG, which was analysed in US and in the EU. The European Commission noted some concerns relating to the parties’ dominant position in the animal health sector products. The merging parties controlled three out of five worldwide available active substances. As a remedy, a condition was imposed that the parties should grant non-exclusive licenses on fair and reasonable terms to third parties and to undertake to supply the licensees with methoprene (an ingredient in the manufacture of a product that controls animal parasites such as fleas or ticks) until they are able to launch their own products. In the United States, concerns by the Federal Trade Commission (FTC) relating to effects of the merger upon “innovation markets” were also resolved through a divestiture of Sandoz’s United States and Canadian flea control business and a technology transfer agreement enabling the purchaser of the business to produce its own methoprene, as well as the obligation to grant non-exclusive licenses on certain gene therapy patent rights and other technology, and to refrain from acquiring exclusive rights over other genes
.
2.5 IPRs and competition laws: Conflicting or complementary
The relationship between competition law and IPRs policy used to be depicted as a purely contradictory one for quite some time. Basically, IPRs designate boundaries within which competitors may exercise legal exclusivity (monopolies) over their innovation, and may thus result in market power on holders.  They are, therefore, at first sight, seen at variance with the principles of open market access and level playing fields sought by competition rules. This may however not necessarily the case. 

While ensuring the exclusion of rival firms from the exploitation of protected technologies and derived products and processes, IPRs may not necessarily bestow their holders with market power as there often exist various technologies, which can be considered potential substitutes to confer effective constraints to any monopolistic conduct by IPR holders. For example, Microsoft Corporation holds the copyright for Windows, a very popular operating system used for Intel-compatible personal computer. However, possession of the intellectual property, and legal exclusivity over its use/exploitation alone do not give Microsoft market power in this market, since there are many other substitutes, such as Mac OS, or Linux. What gave Microsoft the monopoly power in the market was the applications barrier to entry, which tips the competitive balance in favour of the software giant.
         

IPR and competition laws can actually be regarded as playing complementary roles. IPR create and protects the right of innovators to exclude others from using their ideas or forms of expression. This provides economic agents with the incentives to engage in efforts that produce technological innovation and/or new forms of artistic expression. This will create more inputs for competition on the future market, as well as promote dynamic efficiency, which is characterised by increasing quality and diversity of goods and growth through increased productive efficiency. Competition may drive a race for innovation, as firms compete to exploit first-mover advantages as well as to gain IPR protection. Thus both competition laws and IPR would be needed to ensure that competition in the innovation race is also done fairly, with IPR protection being the important incentive for innovation. 

Both regimes thus function to promote and enhance consumer welfare in the same manner, although there are similarities and differences in their approaches. By providing incentives for innovation and its dissemination to prevent imitators from exploiting the efforts of innovators and investors without compensation, IPR ensure that consumers benefit from introduction of choices due to development of new products.  Competition laws promote innovation and consumer welfare by prohibiting certain actions that may harm competition with respect to either existing or new ways of serving consumers. 
It is also important to appreciate the fact that intellectual property law and competition laws tend to intervene at different stages of the economic lifecycle of an asset. Property rights are generally assigned very soon after the asset has been created, while competition law only intervenes after the asset has been used as the basis for some abuse of market power. In particular, competition law authorities are likely to have much better information about the economic importance of a given innovation and about the structure of the markets where the innovation is used.

CHAPTER 3
HANDLING IPR RELATED CONCERNS
Although there are many ways in which governments and competition authorities can react to ensure that concerns related to the power bestowed on holders by IPR are addressed, such as there are two common methods which may warrant a focused discussion. These are compulsory licensing and parallel imports.

3.1 Compulsory Licensing

Compulsory licensing can be defined as a situation where government grants a license for the production or distribution of a patented product to another individual or to itself, without the consent of the patent owner. It can therefore be regarded as a state-enforced involuntary contract between a willing buyer (user/manufacturer) and an unwilling seller (patent holder). Given that the patent owner does not have to give consent, the TRIPS agreement outlines some conditions under which a government can legally impose compulsory licensing, including, inter-alia, the following:
· The use may only be permitted if, prior to such use, the proposed user has made efforts to obtain authorization from the right holder on reasonable commercial terms and conditions and that such efforts have not been successful within a reasonable period of time, except in the case of a national emergency or other circumstances of extreme urgency or in cases of public non-commercial use;

· The scope and duration of such use shall be limited to the purpose for which it was authorized, and in the case of semi-conductor technology shall only be for public non-commercial use or to remedy a practice determined after judicial or administrative process to be anti-competitive;

· Such use shall be non-exclusive, non-assignable (except with that part of the enterprise or goodwill which enjoys such use) and authorized predominantly for the supply of the domestic market of the Member authorizing such use;
· Authorization for such use shall be liable, subject to adequate protection of the legitimate interests of the persons so authorized, to be terminated if and when the circumstances which led to it cease to exist and are unlikely to recur.
· Countries can issue compulsory licenses to allow domestic companies to export pharmaceutical products to developing countries facing public health problems but without the capacity to produce the patented products;
· The right holder shall be paid adequate remuneration in the circumstances of each case, taking into account the economic value of the authorization.

There are several factors that justify the need for compulsory licensing, most of which relates to abuse of dominance by IPR holders, already discussed. This includes excessive pricing, deliberate limited market access to give room for high pricing, applying selective marketing principles that compromise access and use of patent-induced monopoly right to block dynamic/downstream innovation, usually by international companies. Under such circumstances countries, often under the recommendation of competition authorities, impose compulsory licensing to allow alternative manufacturing or distribution of the monopolised product by a domestic company. 
Another grounds upon which compulsory licensing can be granted are situations of national emergency. These are situations where countries find themselves faced with an unanticipated crisis, while their capacity to respond to the crisis in the interest of public protection is limited. This normally occurs in situations where a serious pandemic suddenly erupts or a situation threatening peace and stability arises. The HIV/AIDS pandemic, where countries found themselves in a situation where the demand for anti-retroviral (ARV) treatment being severely outstripped by the available supply, as well as anthrax fears are good examples. In such a situation, the government might feel compelled to apply compulsory licensing to local companies, either to manufacture the generic version of the patented ARVs or to import them for distribution within the country from countries where such products have been produced or where the patent does not apply (which significantly reduce their prices).

A WTO meeting, normally referred to as The August 2003 Decision on the implementation of TRIPS, allowed that in addition to purposes of domestic use, countries can also apply compulsory licensing to allow local companies to manufacture patented products for the purpose of exporting to developing countries facing critical shortages of the product, while having problems in importing directly from the patent owner. Many developing countries may fail to exercise their prerogative in applying compulsory licensing, simply because their local companies do not possess the capacity to manufacture the patented products. In such cases, the affected countries can identify companies in other countries with the capacity to produce and seek cooperation with the countries to allow compulsory licensing for exporting to them. 

Countries such as Indonesia, Zambia and Zimbabwe have applied compulsory licensing to allow for the importation of antiretroviral drugs for treatment of HIV/AIDS related diseases by local companies.
Refusal to deal as a ground for granting a compulsory license has been provided in many national laws, such as the patent laws of China, Argentina and Israel. In the United Kingdom and in other countries that have followed the model of UK legislation, refusal to deal may lead to a compulsory license when an export market is not being supplied, the working of any other patented invention which makes a substantial contribution is prevented or hindered, or the establishment or development of commercial or industrial activities in the country is unfairly prejudiced. Similarly, in South Africa, a license can be granted in the case of the refusal to grant a license on reasonable terms, where trade or industry or agriculture or the establishment of a new trade or industry in the country is prejudiced, and it is in the public interest that a license is granted. As regards anticompetitive practices, the Competition Act of Canada, for example, gives the Federal Court power to expunge trademarks, to license patents (including setting all terms and conditions), to void existing licenses and generally to abridge or nullify normal patent or trademark rights where the trademarks or patents have been used to injure trade or commerce unduly or to prevent or lessen competition unduly.

Conditions and procedures for granting compulsory licenses were laid down in Section 3, Chapter X of the 2005 IP Law (Articles 145 to 147) of Vietnam.  Compulsory licensing could only be applied for the following reasons:

(a) national defence and security, the prevention and treatment of diseases, or other urgent needs of the society; 

(b) non-use or improper use; 

(c) if the proposed user had failed to reach an agreement with the owner on reasonable commercial terms and conditions within a reasonable period of time; or 

(d) in case of anti-competitive practices. 
3.2 Parallel Imports 

Parallel imports are goods brought into a country without the authorisation of the patent, trademark or copyright holders after the IPR holder has placed these same goods into circulation in other countries. Although there is no owner consent, parallel imports are legitimate products in the sense that the IPR holders have agreed to put them into market and thus implicitly authorised their subsequent use, even through imports by an unauthorised distributor. There are generally two actions by IPR holders which stand as motivations for parallel imports:
(a) The same company produces different versions of the same product for sale in different countries. This would motivate some distributors to wish to take advantage of the differences to create demand for the differentiated product that is not produced in that country, e.g. if Top Gear Magazine (UK Edition) is officially sold in UK and Top Gear Magazine (Australia Edition) is officially sold in Australia, some unofficial distributors in Australia may also import the UK Edition from UK and sell in Australia. 

(b) As a result of differences in market characteristics, manufacturers, or their distributors, set different prices for the same product in different countries. If the price differential is significant, this would give some incentive for parallel importers to purchase the product in the country where prices are lower and sell in the second country where prices are higher at a price that is between the two official prices. 

The advantages of parallel imports are that they create pressure on the vendors to come up with more universal pricing strategies and generally ensure lower prices. The presence of parallel importers also keeps the importers at their toes because they are compelled to offer better service in addition to better value. Moreover, parallel importers may bring in certain product models that are not distributed within a country.

Parallel imports generally tend to have more to do with regulation of cross-border movement of goods rather than competition policies. However, they have a huge bearing on competition. Restricting parallel imports not only provides suppliers IPR protected products with exclusive rights to distribute the products, but to also exploit consumers through higher prices. These restrictions may also confer or enhance market power on these suppliers through broader exclusivity, to the detriment of competition; and allow them to exercise that power through price discrimination in geographically segmenting markets to the detriment of consumers. Competition authorities would thus be concerned on the restrictions on parallel imports.   

On the contrary, businesses also have a legitimate interest in being able to prevent parallel imports. In most sectors, manufacturers of products need to be able to control the distribution of their products in different markets for the same reasons that require them to tailor their products to each market (for example, in conformity with the appropriate safety, technical, regulatory norms; as well as with culture, customers’ taste and expectations) to ensure the brand image. In addition, orderly distribution also helps to ensure the abilities of businesses to control the timing of marketing of their products or make it easier to detect counterfeit and pirated goods.

No multilateral binding agreements have ever directly addressed the issue of parallel imports; neither the TRIPS Agreement nor the 1996 WIPO (World Intellectual Property Organisation) Copyright Treaty; leaving countries to deal with the issue in the manner they feel appropriate. Article 6 of the TRIPS specifically states that: “nothing in this Agreement shall be used to address the issue of the exhaustion of IPR”. The term “exhaustion” refers to the territorial rights of IPR holders after the first legitimate sale of their intellectual property-protected products. 
In developing countries, parallel imports are prevalent mainly in the pharmaceutical industry. Pharmaceutical companies follow the practice of differential pricing of drugs, which is related to the purchasing capacity of the prospective consumer in a target country. Due to such differential pricing, the same drug may be expensive in a developed country and relatively cheap in the developing countries. The principle of differential pricing forms the basis of parallel trade and enables countries in which drugs are expensive to import them from cheaper markets. Although the TRIPS agreement does not provide any special privilege to developing countries in respect of parallel imports, the provisions on parallel imports are beneficial for developing countries. Countries are allowed to choose the exhaustion doctrine rule that will apply to parallel imports. The efficacy of the provision in relation to developing countries lies in the fact that the TRIPS Agreement does not require developing countries to apply a restrictive rule on parallel imports. However, it would be more beneficial to developing countries if the TRIPS Agreement specifically designated the international exhaustion as applicable international legal standard, which allows parallel imports and supports the free trade.
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