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Introduction

In recognition of the possibilities that reliance on market forces in fostering social welfare has limitation due to market failure, governments adopt regulations whose aim is to carry out interventions aimed at regulating the behaviour of economic players. One avenue through which this can be done is the enactment of a competition law, which ensures that firms do not resort to anticompetitive behaviour aimed at stifling competition in order to reap super normal profits at the expense of consumers. As such competition laws would illegalise the behaviour by firms to engage in agreements aimed at limiting competition, mergers and acquisitions aimed at reducing competition in the industry and the behaviour by dominant firms to abuse their dominance through practices departing from fair competition norms.
In addition, governments also enact sector specific legislations, which establish sector specific regulators to regulate the sectors concerned. The functions of the sector regulators include setting up and monitoring operational standards and norms for firms in the sector as well as ensuring that consumer interest issues are not compromised by the firms’ quest to earn profits. The sector regulators would therefore interact with the firms and service providers that they regulate frequently to ensure that there is no departure from prescribed operational norms. 
This therefore implies that competition authorities, mandated to administer competition laws, have to co-exist with sector regulators, whose mandates are fixed in their respective sectors. Although the mandates of the two are different, there are areas of overlaps and potential conflicting areas that necessitate the need for proper regularisation of their operational framework. The trend in most developing countries is that it is the sector regulation laws and their respective regulatory authorities which were put in place first to control anticipated market failure immediately after the recognition of the need to adopt market reforms. Because competition policies and laws were not yet adopted, part of the sector regulators’ mandate included ensuring that there is fair competition in their respective sectors. With time, the need for regulation of competition in the whole economy was recognised, which saw the enactment of competition laws with competition authorities being given the mandate to regulate competition in all sectors of the economy. 

This module discusses the relationship between competition authorities and sector regulators and outlines some approaches that have been used to allow for proper exercise of authority. The module also suggest some possible approaches that can be adopted as the most ideal, without necessarily being prescriptive, given that there are different approaches in different countries. Reference to Vietnam is also made under the module to the extent possible, both in terms of competition law as well as sectoral regulations. 
The module consists of three chapters with Chapter 1 giving an overview of the competition and sector regulation scenario in Vietnam. Chapter 2 discusses the functions of competition and sector regulators, outlining the sources of conflicts and the scope under the Vietnam context. Chapter 3 concludes by discussing some possible approaches for a proper operational framework, and also makes reference to some existing frameworks in other countries.
CHAPTER 1
Competition and Select Sector Regulation in Vietnam
1.1 Telecommunications 

Until now, the main regulatory instrument governing the telecommunications sector in Vietnam has been the Ordinance No 43/2002 on Posts and Telecommunications, which came into effect in 2003. The Ordinance encourages enterprises from all economic sectors to engage in telecom activities in a fair, transparent, and competitive environment, in order to facilitate the application and promotion of telecom technology and enhance the standard of living. 

Accordingly, State monopoly over the telecom network infrastructures is abolished, though network infrastructure provider status is still limited to only SOEs or enterprises in which the State holds controlling shares. The then regulator for the sector is also the line ministry – the Ministry of Posts and Telecommunications (MPT).
An open interconnection regime is set up by the Ordinance. All telecom network operators are entitled to interconnect with all other telecom networks on ‘fair and reasonable’ conditions. Particular obligations are placed on parties who are in a dominant position in respect of provision of interconnect and who control ‘essential facilities’ (though this key term is left undefined). These obligations provide for good faith negotiations and prohibit refusal to interconnect.    

In addition to mandating access to essential facilities, the Ordinance also prescribes a threshold for presumed market dominance, which is 30 percent market share in respect of one type of service in a licensed geographical area. Market dominance is determined by the telecom regulator and will attract specific restrictions, for instance, a requirement for separate accounting and ‘supervision and surveillance’ of market share, tariffs, etc.

Tariffs remain subject to stringent regulation, in accordance with both the Ordinance and the Ordinance on Pricing. The Prime Minister has full discretion to determine tariffs for important telecom services that affect various sectors and socio-economic development – a very wide category, the precise interpretation of which remains to be determined. Enterprises may decide its own tariffs for all services other than those listed as being subject to regulation. Calculation of interconnection charges will be based on cost. However, actual interconnection charges will be determined by adding a contribution for community service obligations (CSOs), which will be determined precisely by the regulator, to that of cost-based charge.
When Vietnam became a member of the World Trade Organisation (WTO), it made a commitment to fully open its telecom market by 2012. Toward this end, a Telecommunications Law has recently been adopted in December 2009, which will come into effect in July 1, 2010, replacing the 2002 Ordinance.

In accordance with principles to which Vietnam committed in GATT Conference Documents, a new provision on competition in the telecommunication business is set forth in Article 19 of the Law. Specifically, telecommunications enterprises are prohibited from implementing practices that restrain competition, and may not commit unfair competitive practices (Art 19(1)). In addition, any enterprise or group of enterprises in a dominant market position, as well as telecommunications enterprises controlling ‘essential facilities’
, shall be prohibited from carrying out the following practices:

(1) improperly cross-subsidizing different telecommunication services for an unfair competitive purpose;
(2) using its advantages on telecommunications networks and essential facilities to prevent market entry, as well as limiting and creating obstacles to other telecommunication enterprises in providing telecommunications services;
(3) using information of other telecommunication enterprises for unfair competitive purposes; and
(4) providing other telecommunication enterprises technical information on essential facilities and related necessary trade information for providing telecommunication services in an untimely manner. (Art 19(2))
Besides, an enterprise or a group of enterprises holding dominant market positions, enterprise(s) holding essential facilities would have to undertake separate accounting for the telecommunications services in which it/they posess(es) dominant market share(s), in order to determine the tariff for that/those telecommunications service(s).

The Ministry of Information and Communication (MIC) will play the role of the sectoral regulator for this sector (Art 10). The MIC will be the lead agency for handling all violations in the area of telecommunications services, but will proactively coordinate with the Ministry of Industry and Trade (MOIT) in undertaking State administration over competition issues in the establishment of telecommunications infrastructure and provision of telecommunication services, in accordance with relevant laws and regulations on competition (Art 9). Specifically, with regards to competition issues in the sector, the MIC will: 
(i) publish a list of those enterprises with dominant market positions with regards to those important telecommunications services that require State management, publish a list of enterprises holding essential facilities, and prescribe those administrative measures for promoting competition and ensuing fair competition in the telecommunications mark;

(ii) be notified by enterprises planning to undertake economic concentration activities (prior to the undertaking) if those enterprises have combined market share from 30% to 50% in the relevant product market; (Art 19(5)) and

(iii) provide written consent, if they agree, before a prohibited undertaking in economic concentration can be exempted under Art 25(1) of the Competition Law; (Art 19(6)) and

(iv) will be the lead agency, in coordination with the MOIT, to provide detailed implementation guidelines for section (1), (5) and (6) of this Article.       
1.2 Electricity
Vietnam’s Electricity Law was passed in November 2004 and came into effect on July 1, 2005. The Law governs all entities involved in electricity-related activities, which include planning and investment in electricity development, generation, transmission, distribution, wholesale, and retail electricity sales and stipulates the monitoring and regulation of Vietnam’s electricity market. It aims to stimulate growth and diversify forms of investment in the electricity sector, encourage economical use of electricity, preserve the country’s electricity infrastructure and develop a competitive electricity market.

On its way towards becoming a fully competitive market, the Vietnamese electricity market will operate in accordance with the following principles: 
(a) ensuring access to information, equality, healthy competition and non-discrimination between participants in the market; 

(b) respecting the right of participants in the sale and purchase of electricity in the market to choose with whom to conduct transactions and what form these transactions should take, provided these choices are in line with the relevant regulations for each phase of market development; and 

(c) regulation by the state to ensure development of a sustainable electricity system and a safe, stable, and efficient electricity supply.

The State will maintain its monopoly over electricity transmission, regulation of the national electricity system and the construction and operation of large power plants, which are significant for socio-economic or national defence and security reasons.

In all the other segments of the industry, electricity markets will be established and developed in stages. The rights and obligations of the electricity entities, in particular, the choice of contractual partner and trading method, will be in line with the stages of market development as follows:

(1) Competitive Electricity Generation Market – at this stage, electricity generators will have the right to sell electricity under a definite-term contract or to offer to sell electricity on a spot basis. Electricity wholesalers and major end users (i.e., entities that consume a relatively high quantity of electricity) will have the right to buy electricity from electricity generators under a definite-term contract or by spot trading.

(2) Competitive Electricity Wholesale Market – electricity wholesalers will be able to sell electricity to retailers at any price, provided it is within the tariff range set for wholesale transactions.

(3) Competitive Electricity Retail Market – electricity retailers will have the right to determine the price to sell electricity to end users, provided the price is within the approved tariffs. End users will have the right to choose from which electricity retailer to purchase the electricity from.

Electricity retail tariffs will be prepared by the Ministry of Industry and Trade (MOIT), with the assistance of the Electricity Regulator and approved by the Prime Minister. Electricity generation and wholesale tariffs, fees for electricity transmission and distribution and auxiliary services will be proposed by the entities involved in the relevant electricity activities and will be evaluated by the Electricity Regulator and approved by the Minister of Industry. One of the underlying principle in electricity pricing, as set by the Law, is “to ensure the right of entities purchasing and selling electricity in the market and to make their own decisions on the price of purchase and sale of electricity within the electricity tariff stipulated in the state regulations”.

Under the Law, the MOIT will be responsible for administering electricity activities and use and the People’s Committees will manage electricity activities and use within their jurisdiction. The MOIT will issue licences for electricity wholesalers and retailers and entities involved in electricity generation, transmission, and distribution activities connected to the national electricity network. The provincial People’s Committees will issue licences for organisations and entities operating electricity activities on a smaller scale within the provinces, in accordance with guidance from the MOIT.

The Law also provides for the establishment of a new authority in the electricity sector, the Electricity Regulator, to assist the MOIT in various tasks, including issuing, amending, and revoking electricity licences; preparing electricity retail tariffs; and settling complaints and disputes in the electricity market, etc. The Prime Minister will provide for the organisation, powers, and tasks of the Electricity Regulator in further regulations. 
1.3 Banking
The process of transforming the banking sector into a commercially based operation in Vietnam has made very slow progress. The government embarked on a comprehensive banking sector reform programme in 2001, underpinned by market-based actions and state enterprise reform. The goals of this reform programme are to ensure the stability of the banking system, to expand banking services, and to rationalise domestic resource allocation. The banking sector has experienced some liberalisation in recent years, which has helped to improve resource allocation. In June 2002, the State Bank of Vietnam (SBV) removed the cap on interest rates for Vietnam Dong loans, thereby giving commercial banks more freedom of manoeuvre and enabling them to deal with short-term changes in market liquidity. 

The reform programme focuses on three main areas: (i) the restructuring of joint-stock banks; (ii) the restructuring and commercialisation of the state-owned commercial banks; and (iii) improving the regulatory framework and enhancing transparency. In January 2004 the SBV, which acts as the supervisory and regulatory body for the banking sector, began providing access to its industry analysis and company financial information. By improving the transparency of the financial system, the SBV is hoping to reduce credit risk and thereby enhance the stability of the system.

The SBV was broken up in 1988 to assume only an enhanced regulatory role, with commercial activities being shifted to other institutions. Since 1988, and particularly since 1992, Vietnam has moved to a diversified system in which state-owned, joint-stock, joint-venture and foreign banks provide services to a broader customer base. However, the four main state-owned commercial banks - the Bank for Investment and Development of Vietnam (BIDV), the Bank for Foreign Trade of Vietnam (Vietcombank), the Industrial and Commercial Bank of Vietnam (previously known as Incombank, now as Vietinbank) and the Bank for Agriculture and Rural Development (VBARD) – still account for 70-80 of all lending activity. Amongst the above, Vietcombank has been equitised in 2007. 

Banking services in Vietnam are governed by the Law on Credit Institutions 1997 and is replaced by the Law 20/2004/QH11 on Amendment of and Addition to the Law on Credit Institutions, which became effective as of 1 October 2004. Under the amended Law on Credit Institutions, the forms in which foreign commercial banks are permitted to establish a commercial presence in Vietnam are expanded from joint venture banks (with foreign capital contribution not exceeding 50 of charted capital), foreign bank branches and representative offices to also include 100 foreign owned banks. 

According to Vietnam’s WTO accession commitment, Vietnam has permitted the establishment and operation of 100% foreign-owned banks as from April 1, 2007 and would be provided full national treatment to foreign banks as from Jan 1, 2011.
1.4 Competition Law 
On December 03, 2004, the 9th Congress of the National Assembly of Vietnam, in its 6th session, passed a Law on Competition, which came into effect in July 2005.  The Law applies to all business enterprises and professional and trade associations in Vietnam; overseas enterprises and associations registered in Vietnam; public utilities and state monopoly enterprises; and State administrative bodies. 

The Law prohibits five broad types of anticompetitive practices: 

· agreements that substantially restrict competition (Art 8);

· abuse of dominant or monopoly position (Art 13 & 14);

· ‘concentrations of economic power’ that substantially restrict competition (Art 18);

· acts of unhealthy competition (Art 39); and

· anticompetitive behaviour/decisions by officials or State administrative agencies, taking advantage of their authority (Art 120).

Anticompetitive agreements include price fixing, market sharing, restricting output, blocking investment or technological development; imposing coercive contracting conditions on other enterprises; restricting entries; excluding/foreclosing non-members from the market; and bid rigging.

The Law provides for a collective market dominant position of firms having a total market share of 50 percent (for two business entities); 65 percent (for three); and 75 percent (for four) of the relevant market.  (Art 11) A dominant market position would apply to firms holding at least a 30 percent market share, or firms that are ‘capable of substantially restricting competition’. Dominant firms are prohibited from undertaking predatory behaviours with the intent of driving out competitors, discriminating amongst different firms for the same transaction, blocking entry, and engaging in ‘other practices’ in restraint of competition as stipulated by law, etc. (Art 13)

A monopoly market position would be deemed to apply to a firm if it has no competitors for goods it trades or for services it provides. (Art 12) Monopoly firms are prevented from undertaking any of the abusive behaviours listed in the previous paragraph pertaining to dominant firms, as well as imposing disadvantageous conditions on consumers; unilaterally rescinding or replacing a contract with legitimate reasons; refusing to transact with or discriminating against a customer without legitimate reason; and any other prohibited practice stipulated by law. (Art 14)

Economic concentration activities are defined as any conduct by a firm that aims to govern the activities of other enterprises, including, but not limited to, mergers, acquisitions and consolidations that have this aim. (Art 16-17) All concentration cases in which the combined market share of the relevant firms would be 50 percent or more are prohibited except where, (1) the result is still a small or medium-sized enterprise or (2) the Prime Minister grants an exemption. (Art18-19)

As regard acts of unhealthy competition, the Law prohibits: falsification of commercial instructions; infringement of business secrets; acts of bribery, inducement or coercion; defamation of other enterprises; disrupting the lawful business practices of other firms; advertisements and promotions aimed at unhealthy competition; discrimination within or by an industry association; and illegal multi-level (pyramid) selling of goods. (Article 39)
CHAPTER 2
Functions of competition and sector regulatory authorities

2.1 Sector regulators and competition authorities

Interventions by competition authorities and sector regulators are generally aimed at broadening the scope for private markets to allocate resources thereby improving general economic efficiency and ensuring consumer welfare. In order to achieve this, the two may adopt different methods and approaches, which can be complementary or have some conflicting elements. However, there are distinctions between the functions which can be utilised to ensure that maximum gains are obtained from the market reforms through synergies. 

Competition authorities focus on identifying and helping to eradicate abuse of market power which would greatly reduce the benefits of the regulatory reform. Their mandate extends across all sectors of the economy and is generally confined to issues that have a bearing on competition only.  In addition, as part of competition advocacy, competition authorities also play an important part in providing crucial inputs during the reform process on matters related to industry structure and in ensuring that the methods used in the process do not produce unnecessary competitive distortions. 
Regulatory authorities on the other hand impose conditions which players should abide by, prescribe entry requirements standards and licensing and give operational guidelines to companies operating within the sector. They also constantly monitor such set conditions and standards to ensure that the interests of the consumers are safeguarded. 
Issues under regulation by the two sets of authorities can therefore be categorised into two, namely structural and behavioural. Structural issues generally refer to specified standards guiding players’ operations, which players have to adhere to during and before starting operations. They play a critical part in determining entrance into the industry and hence determining the industrial structure. This includes issues pertaining to a particular sector and might have to be redesigned to apply to different sectors. The following issues fall under this category: 

· setting and monitoring standards to assure compatibility and to address privacy, safety, and environmental protection concerns; 

· designing and enforcing product and process standards designed to deal with safety and associated externalities; 

· allocating publicly owned or controlled resources such as spectrum or rights of way; 

· determining a cost-based pricing system;

· directly controlling or specifying production technologies (other than those linked with setting common technical product standards); 

· determining eligible providers through granting and policing licences;

· outlining terms of sale, i.e standard marketing practices (e.g. advertising and opening hours) etc.

Behavioural issues on the other hand refer to those regulations aimed at controlling the behaviour that firms may engage in after they are already in the industry. This largely refers to the conduct of the players against the consumers or each other. This includes control of anticompetitive practices such as abuse of dominance, anticompetitive agreements and anticompetitive mergers and acquisitions, hence behavioural issues are largely competition related. This also covers issues such as pricing and unfair trade practices meant to reap profits by exploiting consumers.
Structural issues outlined above are generally ex ante issues, while the behavioural ones can be regarded as ex post. It can be established that competition analysis generally involves the latter (except in merger analysis, which is a forward looking exercise and hence ex ante).

Several other categorisations or sub-divisions of the aspects of regulations are also possible. The Organisation for Economic Cooperation and Development (OECD) for example classifies regulation into technical regulation, access regulation and economic regulation, defined as follows:

(a) Technical regulation involves setting and enforcing product and process standards designed to deal with safety, environmental and switching cost externalities; and allocating publicly owned or controlled resources such as spectrum or rights of way.

(b) Economic regulation implies directly controlling or specifying production technologies (other than those linked with setting common technical product standards); eligible providers (granting and policing licences); terms of sale (i.e. output prices and terms of access); and standard marketing practices (e.g. advertising and opening hours).

 (c) Access regulation involves ensuring non-discriminatory access to necessary inputs, especially network infrastructures.

Arguably, competition agencies have a comparative advantage over regulators when it comes to ensuring that anti-competitive conduct and mergers do not undo the benefits expected to flow from introducing greater competition into regulated sectors. At the same time sector-specific regulators appear to have a comparative advantage over competition authorities when it comes to obtaining and analysing the cost data needed for technical and economic regulation and for some aspects of access regulation, and taking action on them through for example tariff regulation and user fee charges.

It can also be inferred that competition rules to a larger extent tell the agents in the market what they should not do, while sector regulation does the reverse and tells market agents what to do. Traditionally, sector regulation was justified in industries that are classified as ‘natural monopolies’ or those exhibiting natural monopoly characteristics, even though sectors open to competition are also now justifiably regulated by  a sector regulator.

2.2 Sources of conflicts
Given that there could be different approaches to competition matters that can be taken by the two sets of regulators over any particular issue, different outcomes may also result. One implication of such a scheme is that it can be manipulated by the players, through forum shopping. Forum shopping refers to the practice where parties may refer their cases to authorities whom they feel are more likely to provide a favourable judgment. In this case, if the framework for the country is vague on which of the two sets of regulators has mandate over a particular issue, players will take advantage and seek application where they expect a favourable response, or even use one regulator to overrule the other’s decision. The other implication of different decisions would be that the decision of one regulator may contravene the provisions of the other regulators’ law. There is therefore a need for a proper operational framework.

Lack of a proper framework also ushers in some level of confusion on the players themselves as to which regulator to approach. Players may approach one regulator out of ignorance and act on the decision given, only to end up being accused of violating the regulations of the other.  This may also results in regulatory authorities being asked or forced to reverse their decisions by line ministries, thereby undermining their authority. This clash is also a recipe for conflicts between the two regulators, compounded by the fact that sectoral regulators, who came first, may have had to give up a portion of their ‘authority’ (in matters relating to competition regulation), which is generally not welcome. There is therefore a need for defining boundaries between mandates as well as understanding respective competences to ensure that each regulatory body is given a mandate that is best suited for it. 
Box 1: Some examples of interface problems

2.3 The Vietnam Context

In the case of Vietnam, the Competition Law specifies that ‘where there is any disparity between the provisions of this Law and those of other laws regarding competition-restricting practices or unfair competition acts, the provisions of this Law shall apply’.
 This means the competition authorities will have power over all behavioural competition issues in all sectors, including regulated ones, while the sectoral regulatory bodies therein will look after structural as well as technical issues.
The VCAD has proactively engaged all sectoral regulators in consultations regarding competition issues. Some MoUs have also been concluded with some sectoral regulators to facilitate both sides’ work. Some recent examples which can be cited include:

· The signing of the MoU between the VCAD and Vinalines (the incumbent enterprise as well as regulator in the maritime transport industry of Vietnam) on May 22nd, 2007 (http://www.qlct.gov.vn/Web/Content.aspx?distid=486)

· A seminar on “The Interface between Competition Authorities and Sectoral Regulators” held on August 23rd, 2006 (http://www.qlct.gov.vn/Web/Content.aspx?distid=56&lang=vi-VN)

However, the picture might not be entirely rosy as it may seem. As mentioned above, the provisions of the recently adopted Telecommunications Law, on the surface, might appear quite compatible with the Competition Law 2004. However, there are impending issues, which would have to wait until the law comes into effect, to be resolved. For example, the law remains unclear how the two agencies, the MCI – the sectoral regulator, and the MOIT – the competition regulator would coordinate and who should take the final decision in case a competition case arises in the market for telecommunications services. The problem of “forum shopping”, hence, is not avoided.

For the electricity and the banking sector of Vietnam, sectoral laws and regulations did not mention how competition issues in these sectors are to be handled. The electricity sector remains State-dominated so not many issues have conjured up as of now, but there have been signs of unfair competition in the banking sector, for example, use of untrue or misleading advertisement, abuse of promotional activities, abuse of interest rate mechanism to attract deposit, abuse of interest rate mechanism to compete in lending (not based on standard conditions for granting credits), etc. It is, therefore, recommended that further regulations are promulgated to prevent interface problems in the future.  

CHAPTER 3
Possible operational approaches

3.1 Demarcating functions

Trying to draw a line between functions of competition authorities and sector regulators is not easy due to overlaps and complementary roles that the two play in economic regulation. Different approaches are in use across many countries, with each approach having its own pros and cons. The OECD, using classifications in 2.1 for example, classifies the possible approaches used by many countries across the world as falling into five categories as follows:
(a) Combining technical and economic regulation in a sector regulator and leave competition enforcement exclusively in the hands of the competition authority;

(b) Combining technical and economic regulation in a sector regulator and give it some or all competition law enforcement functions;

(c) Combining technical and economic regulation in a sector regulator and give it competition law enforcement functions which are to be performed in coordination with the competition authority;

(d) Organizing technical regulation as a stand-alone function for the sector regulator and include economic regulation within the competition authority;

(e) Relying solely on competition law enforced by the competition authority for all aspects of regulation.

Using these classifications, an UNCTAD report (UNCTAD, 2006) takes a look at some countries around the world and describes them as following the following approaches:

	Country
	Type (From (a) To (e) above)
	Comments

	Australia
	(d) and (e)
	The Australian Competition and Consumer Commission's regulatory role covers access regulation, regulation of prices of public utilities and a variety of other regulatory tasks. Australia has tended to favour general rather than industry-specific regulation, but where State Regulators exist; these bodies have technical and economic regulatory responsibilities across a range of industries and have a close association with the ACCC.

	Brazil
	(a)
	The competition law is fully applicable to regulated sectors and the competition authorities are in charge of its enforcement in cooperation with sector regulators.

	Canada
	(b) and (c)
	There is no formal separation of jurisdiction. Apparent or possible areas of statutory conflict are resolved through recourse to the doctrine of "regulated conduct". A second approach has been for the competition authority and the sector regulator to sign a Memorandum of Understanding, which effectively sets out the respective roles of the agencies. However, this approach has not proved a lasting solution in the case of the MOU with the Canadian Radio and Television Commission, where changes in top management have resulted in the MOU being abandoned.

	France
	(b) and (c)
	Sector regulator mandates in some sectors extend beyond enhancing competition and lead to an overlap with no formal separation of jurisdiction. In most cases particularly where the question of service public arises, the Minister of Economic Affairs, Finance and Industry makes decisions on a case-by case basis. Decisions on mergers and acquisitions are made by the Minister of Economic Affairs and competition law generally defers to other laws and regulations if they are inconsistent.

	Indonesia
	(a) and (c)
	The telecommunications regulatory body, the Badan Regulasi Telekomunikasi (BRTI), is charged with regulating service quality standards, licensing, interconnection costs and competition in the sector. In addition, the Competition Authority has an advocacy mandate, which extends to making recommendations or giving opinions on sector regulations (including for other sectors such as air and land transportation, the pharmaceutical industry etc.) of relevance to competition.

	Kenya
	(b)
	The competition authority has neither jurisdiction over regulated sectors nor advocacy power. However, sector regulators increasingly coordinate with competition authority, although they are not obliged to do so.

	Malawi
	(c)
	The competition law does not exempt regulated sectors. Sector regulators have the mandate to promote efficiency and competition. The separation of jurisdiction and clarification of the respective roles of the agencies may become an issue when competition law is enforced.

	Mauritius
	(b)
	Some sector regulators have competition competencies.

	New Zealand
	(e)
	New Zealand has a policy of "light-handed" regulation and relies on a generic competition law. However, in recent years this approach has been questioned.

	Portugal
	(c)
	Sector regulators have been given competition competencies, and the competition authority and sector regulators are obliged to coordinate on competition matters. There is no specific provision in the event of conflict.

	South Korea
	(a), (c) and (d)
	Combines I, III and IV although moving towards III following recent reforms.

	South Africa
	(c)
	Sector regulators have concurrent jurisdiction. However, the competition act neither explicitly claims precedence over it. The competition authority is required to negotiate agreements with sector regulators to coordinate the exercise of jurisdiction over competition matters in regulated sectors. The competition authority has agreements with regulators in the broadcasting and electricity sectors, and under those agreements, the authority is the lead investigator in concurrent jurisdiction matters. The authority also has an advocacy function. 

	UK
	(c)
	Sector regulators have concurrent jurisdiction. The concurrency regulations 2000 spell out the procedure by which it is decided which authority is better placed to deal with a case and settlement of cases in court in case of  a dispute.

	Tanzania
	(a)
	Article 96 of the Fair Competition Act, 2003 excludes conduct that is provided for in sector legislation.

	USA
	(a) and (b)
	The division of labour for competition matters within an industry differs by sector; in limited instances, conduct is exempt from antitrust laws. Certain types of conduct are evaluated only under antitrust laws and for other categories of conduct antitrust agencies and regulators share concurrent jurisdiction. Sector regulators were created with objectives beyond protecting competition, although industry regulators and competition agencies are increasingly working together to protect and promote competition. Antitrust agencies also play a strong competition advocacy role with respect to sector regulation.

	Zambia
	(b)
	Sector regulators have concurrent jurisdiction. The competition authority also exercises an advocacy role while there is no formal system of resolving disputes.

	Zimbabwe
	(a) and (b)
	The competition act gives primacy to the competition authority on competition issues in regulated sectors. Section 3 of the Act requires all sector regulators to apply for clearance from the competition authority for all mergers in regulated sectors.


In coming up with a framework, it might be important to try and appreciate the differences between structural issues and behavioural issues. Arguably, structural issues do not have much direct relevance to competition concerns. They require on-going monitoring and application of sector-specific expertise, which is difficult for a competition authority to perform, given its cross-sector cutting overall responsibility. Structural issues also require more frequent intervention and continuous assessment of performance against set standards, requiring a continual flow of information from regulated entities which makes it more suitable for a sector specific authority to handle. Sector regulatory also apply ex ante remedies, given that they regulate entry, making them more poised to regulate structural issues, compared to competition authorities, relying more on complaints and allegations when players are already operational. 
On the other hand, behavioural issues will have cross sector implications, and may be best handled by competition authorities, which have competition mandates over all sectors. The rationale for competition law is generally to correct market failure, as a result of anticompetitive behaviour; hence all issues related to behaviour may best be handled by competition authorities.  

However, there are a lot of overlaps between the regulated issues, making it difficult to implement such an exclusive jurisdiction framework. Merger regulation for example may warrant structural remedies, thereby encroaching on the functions of sector regulators, while monitoring prices can hardly be considered a structural issue as it is behaviour that is monitored. At the same time the specification of production technologies, granting of licenses, determining terms of sale and marketing practices have a direct bearing on competition. The rules imposed by the sector regulator might for example result in exclusive licensing and marketing as well as imposition of significant entry barriers, which a competition authority may see some reason in challenging. It is also important to note that even under technical regulation the input of the competition authority may still be needed on matters affecting market structure and concentration. Conversely, the competition authority may also recommend remedies that impede the mandate of the sector regulator. This shows the limitations of giving exclusive jurisdiction on possible conflict situations.  

To try and avoid such conflicts, a concurrent jurisdiction approach to regulation have been considered and adopted in other countries. Concurrent jurisdiction gives both competition authorities and sector regulators mandates in regulatory matters, whether behavioural or structural. The success of such an approach is hinged on the establishment of a working framework between the two regulators to harness their respective expertise. Co-operation and coordination are virtually mandatory if inconsistent, investment discouraging application of the two sets of policies is to be avoided under such an approach. Alternative ways of doing this range from informal cooperation, to formalized working arrangements between the two authorities. This is needed to avoid duplication of efforts and to ensure that sector regulators ensure that the adoption and enforcement of technical standards is not used to distort or restrict competition.  
 It is however important to note that concurrent jurisdiction does not eliminate some of the concerns under exclusive jurisdiction approach. This is particularly difficult in the context of a developing country, where vested interest and regulatory capture could undermine the principles on which institution is best suited to handle issues. In addition to having a risk of consensus failing to be reached between the regulators themselves, this also confuses the stakeholders, who may not know which institution to refer concerns to. 

3.2 Drawing form other countries’ experience
3.2.1 Concurrent Approach

The UK
The UK framework can be used as an example in explaining how the concurrent jurisdiction approach works. The Competition Act, 1998, gives the Office of Fair Trading (OFT) and the sectoral regulators concurrent powers to enforce the Chapter I and Chapter II prohibitions (dealing with anti-competitive agreements and the abuse of dominance respectively). 
The regulators with concurrent power to enforce the Competition Act in their sectors include the following:

· OFGEM – Office of Gas and Electricity Markets;

· OFWAT – Office of Water Services;

· OFCOM – Office of Communications (Telecommunications and Broadcasting);

· ORR – Office of Rail Regulation;

· CAA – Civil Aviation Authority; and

· OFREG – Office for the Regulation of Electricity and Gas (Northern Ireland).

The regulators therefore have to decide whether to use the Competition Act powers against anti-competitive behaviour, or to enforce the specific provisions of the regulated company's license. The Competition Act has provisions in place to ensure that concurrency is exercised in a satisfactory manner.
Section 54 and Schedule 10 of the Competition Act has specific provisions outlining how the competition authority can engage the sector regulators in its mandate. As a result the OFT, in conjunction with the regulators, used the provisions to develop a Guideline, namely ‘Concurrent Application to Regulated Industries’, shaping out how concurrent jurisdiction would be enforced. The Competition Act (Concurrency) Regulation 2000 was also adopted by the Secretary of State following a consultation document by the Department of Trade and Industry, which made the concurrent framework legally binding. The guidelines were also amended to explain that the regulators have the same powers as the OFT, save that only the latter can issue guidance on penalties and make amendments to the OFT's rules. The Concurrency Regulations also put in place a Concurrency Working Party (CWP), chaired by a representative of the OFT and bringing together officials from all the regulators, which discusses, among other things, general principles and information sharing, the guidelines, and disagreements over who should exercise jurisdiction in a particular case. In the event of a dispute on jurisdiction, the matter will be referred to the secretary of state for arbitration.

The Netherlands
Closely related to the UK approach is a Cooperation Protocol in the Netherlands between the Netherlands Competition Authority (NMa) and the Commission of the Independent Post and Telecommunications Authority (OPTA). The protocol contains series of agreements on the nature of cooperation between OPTA and the NMa in exercising their powers to strengthen the effectiveness and efficiency of the implementation and enforcement of the law by both authorities. It was intended to structure this cooperation and to facilitate OPTA and the NMa to pursue the following functions:
· Coordinate the exercise of concurrent powers when taking decisions, in order to prevent forum shopping;

· Apply the same interpretations of terms used in the law on competition, post and telecommunications;

· Establish consistent policy rules for cases arising;

· Provide each other with information on the abuse of dominant positions and the regulatory control of mergers, and on the regulation of the post and telecommunications sectors, which may be of importance to each other's operations;

· Support each other in word and deed.

The protocol was also a result of the provisions in the respective laws, which provided for such cooperation. Article 18.3, Clause 4 of the Telecommunications Act and Article 15o, Clause 2 of the Post Act, require for an agreement to be reached between OPTA and the NMa on the handling of matters of mutual interest. This requirement also followed from a case law of the European Court of Justice. Article 24 of the Independent Post and Telecommunications Authority Act and Article 91 of the Competition Act, which request the authority of OPTA and the NMa to exchange information were also motivating legislative provisions.

3.2.2 Cooperation Approach

Jamaica
The Jamaica case with respect to the relationship between competition authority and sector regulators can be analysed by making reference to the regulation of competition issues in the telecommunications sector. The Office of Utilities Regulation (OUR) and the Fair Trading Commission (FTC) are responsible for the implementation of the Telecommunications Act, 2000 and the Fair Competition Act, 1993 respectively.

The Telecommunications Act gives OUR an overlapping jurisdiction for addressing competition issues in the sector, given that promoting fair and open competition is among its key objectives. However, under the Telecommunications Act OUR has a duty to refer matters of competitive significance to, and consult with, the FTC before making declarations of dominance in the voice telephony market, and prescribing competitive safeguard rules and their application to a dominant operator. Such consultation can be through written submissions, formal meetings between the two organizations (at the level of staff, and sometimes management), and joint working groups.

However, while the Telecommunications Act provides for close collaboration between the OUR and FTC, no clear guidelines exist as to how such collaboration between the two organisations should be done. 

Singapore

Section 87 of the Competition Act, 2004 of Singapore outlines the basis for cooperation between the Competition Commission and other regulatory authorities on competition matters. The provisions are more important given that in 2005, the Info-communications Development Authority of Singapore (IDA), the telecommunications regulator in Singapore, also came up with its own Code of Practice for Competition in the Provision of Telecommunications Services in Singapore. The Code outlines guidelines on how IDA will handle a range of competition matters, including issues of dominance and its abuse which also fall under the mandate of the Competition Commission of Singapore (CCS). 
Section 87 of the Competition Act provides that  CCS may enter into cooperation agreements with any regulatory authority for the purposes of facilitating co-operation between the Commission and the regulatory authority in the performance of their respective functions in so far as they relate to issues of competition between undertakings; to avoid duplication of activities by the Commission and the regulatory authority, being activities involving the determination of the effects on competition of any act done, or proposed to be done and to ensure, as far as practicable, consistency between decisions made or other steps taken by the Commission and the regulatory authority in so far as any part of those decisions or steps consists of or relates to a determination of any issue of competition between undertakings. 
As a result, in its “Guidelines on the major provisions”, CCS undertakes that on cross-sectoral competition cases, it would work out with the relevant sectoral regulator on which regulator is best placed to handle the case in accordance with the legal powers given to each regulator to prevent double jeopardy and minimise regulatory burden in dealing with the case. 
Other countries

Examples of other countries with co-operation frameworks include France, where legislations provide that sector regulators must consult with the competition authority. For example, there is a mandatory consultation between radio & television sector regulator and competition authority. The sectoral regulator provides technical inputs while the competition authority applies competition law on the basis of given technical inputs. 
In Ireland, there are formal co-operation agreements between the competition authority and the sector regulators in accordance with law while in Italy the competition authority is requested to provide opportunities to the sector regulators to air their views on competition matters pertaining to their sectors.
3.3.3 Other Approaches
Some countries give statutory powers to the competition authority for some aspects of sector regulation. Examples include Mexico, where the competition authority’s determination of market power of an enterprise is the condition precedent for regulation of that enterprise by the sector regulator. The European Union can also be used as an example, where the EU Competition authority plays a significant role in identification of relevant market and determination of market power before sector regulators can impose competition related ex ante obligations on identified enterprise
. 

In India the consultation between competition authorities and sector regulators is non-mandatory, although it is provided for in the Competition Act, 2002. The Act provides that sector regulators may refer a matter that they feel has a bearing on competition to the competition authority, which should give its opinion in writing to the sector regulator. Similarly, the competition authority may also refer issues that it feels may impinge on the sector regulators’ mandate for the sector regulators’ opinion. 

In Germany, there is division of labour between the competition authority (Bundeskartellamt) and the Regulatory Authority for Telecommunications and Posts. There used to be a provision in South Africa, exempting all sectors under the jurisdiction of sectoral regulators but this was later changed following some implementation problems. A strategy was also tried in Zambia where the competition authority would be represented on other regulatory boards, but it could not be sustained. 
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Box 1: Some examples of interface problems





In South Africa, it was stipulated that the Competition Act would not apply to ‘acts subject to or authorized by public regulation’. However, firms used this provision to argue in the High Court that the Competition Act did not apply to the agricultural and banking sectors, as there are a series of other acts regulating the practices of these sectors. As a result, the stipulation was later removed from the Act. 





The Securities Exchange Commission (SEC) in Zambia also has overlapping responsibilities with the Zambia Competition Commission. As a result, the SEC decision and that of ZCC often clashed in share transfer cases. 





In Tanzania, a case of conflict arose between competition authority and the Tanzania Communication Commission, concerning licensing issues. The competition authority filed a complaint against the communication authority for permitting dominance of two mobile phone operators (Mobile and Tritel) in the country by refusing to license other companies. 





Source: Cuts (2003), “Pulling up our Socks- A study of competition regimes of seven developing countries of Africa and Asia: The 7-UP project”.








� “Essential facilities’, as defined at Art 13(19) of the Law, constitute an important part of telecommunications infrastructure, fully held, or substantially held by one or a group of enterprises in the market; and the development of alternative infrastructure to replace the essential facilities is not technically feasible and economically viable. 


� VCL, art 5(1)


� Amitabh Kumar, 2006
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