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FOREWORD

Competition has been abackboneareain thework of the Vietham Competition
Administration Department (VCAD), especially since the adoption of the
Competition Law by the National Assembly of Vietnam on December 03,
2004. With the mgjor functions of assisting the Minister of Trade in state
administration over competition and consumer protection issues, as well as
trade remedies concerning imported goods, the VCAD has been making its
best efforts towards:
e Promoting afair competition environment in Vietnam;
e Protecting enterprises and consumer’s interests against competition
restrictive activities;
Preventing unfair competition practices;
Handling consumer protection;
¢ Establishing amore competitive and supportive environment for domestic
industries; and
e Supporting domestic industries to prevent and deal with foreign anti-
dumping, anti-subsidy and safeguard cases.

Vietnam has embarked on acomprehensive market-oriented economic reform
programme, generally referred to as Doi Moi, since 1986, with significant
achievements in terms of socio-economic as well as political and cultural
development. Prior to that, Vietnam followed the model of acentrally planned
economy, in which markets were underdeveloped and the concept of
‘competition’ was not much alienated. Since the opening up of the economy,
together with gains as mentioned above, anticompetitive and unfair competition
practices among enterprises have also become rampant, threatening the
legitimaterightsand interests of businessand consumersalike, and hampering
the businessenvironment. Inthat context, VCAD hasbeen playing animportant
rolein building ahealthy competition culture and promoting national economic
growth.

Competition policy and law isanew field to Vietnam. Therefore, cooperation
with and gaining knowledge from international institutions, as well as civil
society organisations (CSOs) having expertise on the same, are amongst the
foremost prioritiesof VCAD. We have been cooperating closely with the civil
soci ety toincrease public awareness on the benefits of competition policy and
law for consumers and for economic development in general.
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In this regard, CUTS and VCAD have undertaken close collaboration on
capacity building for VCAD staff aswell asin various advocacy activities. It
is, thus, apleasure for me to commend this research paper, ‘ Competition Law
inVietnam: AToolkit’ published by CUTS. | personally find that the contentis
very profound and useful for studying of the subject in particular Vietham
context, and in general. | expect that thispublication will bean activeingredient
inthe progressestowards establishing ahea thy competition scenarioin Vietnam
and other countries aswell.

Dinh Thi My Loan

Former Director General

Competition Administration Department
Ministry of Trade of Vietnam
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PREFACE

| am pleased to writethisprefacefor * Competition Law in Vietnam: AToolkit’.
The purpose of this toolkit is to suggest ways to deal with al types of
competition abuses. What we havetried to do in thistoolkit islook at different
types of anticompetitive practicesin light of the competition law of Vietnam
and juxtapose it with examples from the country and of similar cases from
other jurisdictions, in particular from other developing countries.

CUTS Centre for Competition, Investment & Economic Regulation (CUTS
C-CIER) hasbeen working on competition regimesin thisand other countries
for many years since the mid-1990s, supported by a variety of development
partners, such asthe Department for International Development (DFID), UK;
Swiss State Secretariat for Economic Affairs (seco); Norwegian Agency for
Development Cooperation (NORAD); and International Development
Research Centre (IDRC), Canadaetc. In particular, DFID, UK which hasbeen
more than a funding support, but acomrade in arms.

Thispublicationisthefirst in aseries of toolkits being produced in 2007. The
other countries that we are doing toolkits in this seriesin 2007 include:

Botswana;
Ethiopig;
Indig;
Malawi;
Mauritius;
Mozambique;
Namibia; and
Uganda.

Thistoolkit isan outcome of thework that we have been doing, specifically to
help citizensin Vietham to appreciate the problems and their solutionsin order
to promote an orderly market and economic democracy. It isadynamic issue
asthe contours of competition practicesand their regul ation continueto evolve
and change over time.

Another bit of extremely relevant literature is the Competition Assessment
Framework developed by DFID, UK on which CUTS too has contributed
actively. Thisshould also beread to understand theissues better. It isavailable
at http://www.cuts-ccier.org/pdf/| RPDF-01.pdf
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Implementing acompetition law for thefirst timein any country, like Vietnam,

isquiteadifficult task. Firstly, thereisalack of understanding of therelevant

issues, which thistoolkit tries to address. Secondly, the palitical economy of

the country. Quite often a competition law creates new strictures which can

affect vested interests, and thusthere is aresistance to the implementation of

the law. Thirdly, the implementation is often poor due to:

e lack of political will;

e |ack of human and financial resources;

e opposition from vested interests; and

e lack of astrong civil society movement which can be agood ally and a
countervailing power to business interests.

The last factor is rather unfortunate, because an effective competition law
brings in business welfare by curtailing anticompetitive practices of input
suppliers of goods and services, unshackling entry barriers etc. For more on
this, please see: http://www.cuts-international.org/pdf/Viewpoint-
CompeRegBusinessWelfare.pdf .

In Vietnam, thereis, however astrong political will, but lack of astrong civil
society movement, whichwearetrying to build up through support from various
development partners and the government itself.

| would also recommend that readers/users of thistoolkit should have alook
at an amanac that we have produced which takes stock of competition regimes
around the world at www.competitionregimes.com. This would be of great
help to readers to see how competition laws have evolved in over 100
jurisdictions and thus give an insightful comparative picture.

In many countries, new competition laws have been enacted after scrapping
older ones, asit became irrelevant due to changes in the national and global
economies. These include UK, South Africa and India. CUTS is currently
engaged in another project to map out the causes and reasons asto why many
countries are enacting new competition laws after scrapping their old ones,
which can educate all of us on the reasons for the metamorphosis. However,
this change which is taking place in many countries confirms the fact that a
competition law is desirable and it needs to be updated as we move along in
history.

In our experience, a new competition law has to be implemented gradually
rather than with abang, i.e. to say the authority hasto run amarathon and not
asprint. Itis, therefore, that we have evolved a matrix for different stages of
implementation of competition regimes (please see Table 1 on page 87).
Creating a healthy competition culture depends on effective implementation
of the competition law and a supportive policy environment.

How does a competition law help the country’s economy? There are few
systematic studies donein Peru and South K orea, which have shown that the
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law has generated far greater benefits than the cost itself. In a study of the
Peruvian competition agency, Indecopi, found that the first seven years of its
operation yielded economic benefits amounting to US$120mn, which is
significantly higher than the associated operating costs of US$20mn.t A study
by the Korean Fair Trade Commission (KFTC) in 2003 found that the benefit
(consumer welfare increases and income transfers) outweighed the costs
(KFTC's budget) of competition law enforcement in 2000 and 2001 by 34
times?.

A study carried out onthe Australian economy estimated the expected benefits
from apackage of competition-promoting and deregulatory reforms (including
improvementsin the competition rules) would create annual gainsinreal gross
domestic product (GDP) of about 5.5 percent, or AU$23bn (US$20bn), of
which consumerswould gain by almost AU$9bn (US$7.96bn) —in addition to
increasesin real wages, employment and government revenue?.

In terms of acknowledgement, we must thank the Swiss State of Economic
Affairs, who have supported this publication, and Kenneth Davidson, formerly
with US Fair Trade Commission (FTC), to have commented extensively on
the draft and helped us to devel op thistoolkit.

Finally, in conclusion, let us reiterate that a competition regime and its
implementation is dynamic. Hence, thistoolkit should be considered as such,
rather than a final word. Readers are invited to share their views at
c-cier@cuts.org.

Pradeep SMehta
Secretary General

1  SeeCaceres, A (2000), “Indecopi’'sfirst seven years’ in Beatriz Boza, ed., The Role of the
Sate in Competition and IP Policy in Latin America: towards an academic audit of
Indecopi, Lima.

2 Chapter on Korea by Joseph Seon Hur in Competition Regimes in the World — A Civil
Society Report, Pradeep S Mehta (Ed), CUTS and INCSOC, 2006

3 http://www.unctad.org/en/docs//c2em_d10.en.pdf
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ACRONYMS

ACCC . Australian Competition & Consumer Commission
AlIOCD : All India Organisation of Chemists and Druggists
APCMA . All Pakistan Cement Manufacturers Association
BTAs : Bilateral Trade Agreements

CAD : Competition Administration Department

COL : Ceylon Oxygen Ltd

COPRA : Consumer Protection Act of India

CSOs : Civil Society Organisations

DoJ : Department of Justice

EC : European Commission

EU : European Union

EULA : End-User License Agreement

FDI : Foreign Direct Investment

FTC : Federa Trade Commission

GDP . Gross Domestic Product

HLL : Hindustan Lever Limited

IBC : International Broadcasting Corporation

ICN : International Competition Network

IGL : Industrial Gases (Pvt) Ltd

IPRs : Intellectual Property Rights

ITP : Independent Television Publications Limited
KFTC : KoreaFair Trade Commission

M&As : Mergers& Acquisitions

MCA : Monopoly Control Authority

MCOT : Mass Communication Organisation of Thailand
MDGs : Millennium Devel opment Goals

MLM : Multi-level Marketing

MNC : Multinational Corporation

MRTPC : Monopolies and Restrictive Trade

Practices Commission
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NUPH-HCM

OECD

OEMs
PC/OS
RBPs

UBC

UTPs

utv
VINASTAS
VNPT

WB
WIPO
WTO

National University Publishing House of
Ho Chi Minh City

Organisation for Economic Cooperation and
Development

Equipment Manufacturers

Personal Computer Operating System
Restrictive Business Practices

Radio Telefis Eireann

Restrictive Trade Practices

Small and Medium-sized Enterprises
State-owned Enterprises

Transnational Companies

Tata Qil Mills Company

Trade Related A spects of Intellectual
Property Rights

United Broadcasting Corporation

Unfair Trade Practices

United Television Network

Vietnam Standards and Consumers Association
Vietnam Posts and Tel ecommuni cations
General Corporation

The World Bank

World Intellectual Property Organisation
World Trade Organisation
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1. INTRODUCTION

Vietnam has maintained arel atively strong macroeconomic performance over
the past 15 years. The Gross Domestic Product (GDP) expanded at ahigh and
stablerate, averaged at around seven percent per annum, making Vietnam one
of the fastest growing economiesin the world.

The country’s high economic growth is also accompanied by macroeconomic
stability in terms of low inflation, small budget deficit, sound credit growth,
and manageable external debts. International trade volumes have gone up
rapidly. Vietnam’s trade-GDP-ratio is among the highest in the world. The
current deficit isat the controllablelevel and financed by aconsiderableincrease
in capital inflows, especially the foreign direct investment (FDI). Asaresult,
there has been no strong fluctuation in the exchange rate. Economic growth
helped to implement the social objectives and aided considerable progresses
toward the Millennium Development Goals (MDGs).

The above achievements are attributed to the successful implementation of a
comprehensive programme of economic reform called Doi Moi that was
launched in 1986. Before this landmark, Vietnam followed the devel opment
model of acentrally planned economy, which was characterised by asignificant
level of Stateintervention inthe operations of the market. In such an economic
setting, markets were underdevel oped and the concept of “competition” was
not even officially accepted. The economic reform programme started in 1986
hasintroduced aseries of stabilising and restructuring economic measuresfor
transforming the economy from centrally planned to a market-based one.

However, the advantages of amarket economy have not yet been fully exploited
in Vietnam because of flanking institutions and because regulations for the
smooth operation of the markets remain absent or incomplete. Monopolistic
structure still exists in some key sectors, while restrictive business practices
(RBPs) and unfair trade practices (UTPs) are increasingly rampant and yet
being effectively dealt with. An effective competition law is hence the answer
to these problems.

On December 03, 2004, the X 1™ National Assembly of Vietnam, inits6" session,
passed a Law on Competition, which came into effect in July 2005, and has
been administered since then by the Competition Administration Department
(CAD) of the Ministry of Trade of Vietnam.

The adoption of the Competition Law in 2004 together with other related rules
and regulations exhibits the Government’s commitment to ensure a fair and
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competitivetrading environment inthe economy. However, thereare challenges,
which include the enormously difficult task of putting the law into force.

This paper, researched and compiled by CUTSand customised inthe Vietham
context, is meant to provide a simple and concise handbook on various
implementation issues surrounding the Competition Law 2004. It providesthe
definitions, characteristics of and ways to deal with all the major RBPs and
UTPs, which are prevalent in the Vietnam markets currently, with rea-life
case studies. Wherever possible, similar casesfrom other devel oping countries
have also been cited in the text, which can help the reader understand the
issues through case studies.

Last but not the least, the paper will analyse the constraintsand challengesthat
the competition authority of Vietham may face towards building a healthy
competition culture in the country, and suggest a desired framework for the
same.

The paper is meant for competition authority officials and administrators.
However, it can also be used by activists, journalists, and academics, etc. asan
advocacy tool, and by the business community for compliance education and
self-regulation. Last of all, it can also be used for enhancing the understanding
on competition issues of other stakeholder groupsinterested in the matter.

An Overview of the Competition Law 2004 of Viethnam

The Law applies to all business enterprises and professional and trade
associations in Vietnam; overseas enterprises and associations registered in
Vietnam; public utilities and state monopoly enterprises; and state
administrative bodies. It has superseding power over all other enacted laws of
Vietnam regarding RBPs and UTPs.

Two State authorities are to be established for the Law’ simplementation —the
Competition Administration Department (with investigative powers), within
the Ministry of Trade of Vietnam, and the Competition Council (with
adjudicative powers).

The Law prohibitsfive broad types of anticompetitive practices:

o agreementsthat substantially restrict competition (Article 8);

e abuse of dominant or monopoly position (Article 13 & 14);

e ‘concentrations of economic power’ that substantially restrict competition
(Article 18);

¢ actsof unhealthy competition (Article 39); and

o anticompetitive behaviour/decisions by officials or State administrative
agencies, taking advantage of their authority (Article 120).
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Anticompetitive agreements include price fixing, market sharing, restricting
output, blocking investment or technol ogical development; imposing coercive
contracting conditions on other enterprises; restricting entries; excluding/
foreclosing non-members from the market; and bid rigging.

Except for the last three, which are considered to be violations in all cases,
other agreements are prohibited only if the parties to the agreements hold a
combined market share of at least 30 percent of the relevant market.

The competition authorities will have the discretionary powers to grant
exemptionswhere they consider that an anticompetitive agreement’sharm to
the economy and to the competitive process is outweighed by its potential
benefits with regards to corporate restructuring, technological advances,
increasing the competitiveness of small and medium-sized enterprises (SMES),
and increasing the competitiveness of Vietnamese firms in international
markets, etc. (Article 10). Exemptions are available only if the enterprises
apply for an exemption and could provethat they are entitled to the exemption.

TheLaw providesfor acollective market dominant position of firmshaving a
total market share of 50 percent (for two business entities); 65 percent (for
three); and 75 percent (for four) of therelevant market. (Article11) A dominant
market position would apply to firms holding at least a 30 percent market
share, or firms that are ‘capable of substantially restricting competition’.
Dominant firms are prohibited from undertaking predatory behaviours with
the intent of driving out competitors, discriminating amongst different firms
for the same transaction, blocking entry, and engaging in ‘ other practices' in
restraint of competition as stipulated by law, etc. (Article 13).

A monopoly market position would be deemed to apply to afirmif it hasno
competitors for goods it trades or for services it provides (Article 12).
Monopoly firmsare prevented from undertaking any of the abusive behaviours
listed in the previous paragraph pertaining to dominant firms, as well as
imposing disadvantageous conditions on consumers; unilaterally rescinding
or replacing a contract with legitimate reasons; refusing to transact with or
discriminating against a customer without legitimate reason; and any other
prohibited practice stipulated by law (Article 14).

Economic concentration activities are defined as any conduct by afirm that
aims to govern the activities of other enterprises, including, but not
limited to, mergers, acquisitions and consolidations that have this aim
(Article 16-17).

All concentration cases in which the combined market share of the relevant
firmswould be 50 percent or more are prohibited except where, (1) theresult
isstill asmall or medium-sized enterprise (aconcept not defined inthelaw) or
(2) the Prime Minister grants an exemption (Article 18-19).
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A 30-day natification to the competition authorities is mandatory where the
participating parties would have a combined market share of 30-50 percent.

As regard acts of unhealthy competition, the Law prohibits: falsification of
commercial instructions; infringement of business secrets; acts of bribery,
inducement or coercion; defamation of other enterprises; disrupting the lawful
business practices of other firms; advertisements and promotions aimed at
unhealthy competition; discrimination within or by an industry association;
and illegal multi-level (pyramid) selling of goods (Article 39).

The Law also stipulates detail ed rules and procedures governing complaints,
investigations, interim orders by the competition authorities, consideration of
alleged abuses, and penaltiesthereof. Either an affected party or the CAD can
initiate a case, and where the Department determines that it has jurisdiction
over an external complaint (within seven days from receipt of complaint), it
must begin an investigation.

In proven cases of breach of the Law, the competition authorities can impose
fines of up to 10 percent of turnover of the previous financia year of the
alleged parties; issuewarnings; revokelegal permitsor certificates; confiscate
physical proof or means used to carry out the breach; require restructuring of
firmsor contracts; or take any other coercive measuresto remedy theinflicted
harm.

For downloading the Viethnam Competition Law, pleasevisit:
http: //mamww.cuts-cci er.org/pdf/ CLDC-Vietnam.pdf
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2. ABOUT THE MARKET ECONOMY

2.1. Markets and Prices— How they Work?

In the business or economicsworld, theterm ‘market’ is
usual ly used to refer to amechanism which allows people
to trade, which is normally governed by the theory of

to sall forit.!

Market = Products/Services + Suppliers
+ Customers

Demand and supply are affected by various factors, for example, demand is
affected by changes in the prices of related goods, changes in income, tastes,
popul ation or expectations, etc; whereas supply isaffected by changesininput
prices, changes in technology, number of suppliers, etc. In a simplified
economics model, the demand and the supply curve can be put together to
describe market behaviours.?

As ageneral rule, markets move toward equilibrium, a situation in which no
individual will be better off taking adifferent action. Inthe case of acompetitive
market, we can be more specific: acompetitive market isin equilibrium when
the price hasmoved to alevel at which the quantity demanded of agood equals
the quantity supplied of that good. At that price, no individual seller could
make herself better off by offering to sell either more or less of the good and
no individual buyer could make himself better off by offering to buy more or
less of the good.

The price that matches the quantity supplied and the quantity demanded isthe
equilibrium price, which is also known as the market-clearing price — the
pricethat ‘clears the market’ by ensuring that every buyer willing to pay that
pricefindsaseller willing to sell at that price, and vice versa.

There are some marketswherethe same good can sell for many different prices,
depending on who is selling or who is buying. For example, have you ever
bought a souvenir in a tourists shop and then seen the same item on sale
somewhere else (perhaps even the next store) for a lower price? But in any
market where the buyers and sellers have both been around for sometime,
salesand purchasestend to converge at agenerally uniformed price, so that we
can safely talk about the market price. Thisis easy to understand. Suppose a

CUTS}:( Competition Law in Vietnam: A Toolkit

International




seller offered apotential buyer a price noticeably above what the buyer knew
other people to be paying. The buyer would clearly be better off shopping
elsewhere—unlessthe seller was prepared to offer abetter deal. Conversely, a
seller would not be willing to sell for significantly less than the amount he
knew most buyers were paying; he would be better off waiting to get amore
reasonable customer. So in any well-established, active market, all sellers
receive and all buyers pay approximately the same price—whichiscalled the
market price. If thispriceisaboveitsequilibrium level, therewill beasurplus
that drivesthe price down. Similarly, if the priceisbelow itsequilibrium level,
thereis a shortage that drives the price up.

Thisis what essentialy happens in a market economy, steered primarily by
market forces, which allocate resources, presumably scarce, and goods and
determine prices. A market economy, thus, isdifferent from acentrally planned
economy, onesuch asin existencein Vietnam before thereform process started
in 1986, in that the aggregate interactions of buyers and sellers, producersand
consumers in a society determine how different markets work in a market
economy, whereas in a centrally planned system, this is decided by
administrative decisions made by government bureaus.

2.2. Governments and the Rule of Law vs Free Markets

Inthe simplified model above, we have considered only two main actors of the
marketplace, which are buyers and sellers, or consumers and producers. In all
economies, whether follower of a system based on market forces or centrally
planned, the governments’ role is something which cannot be ignored.
Governments can act as providers of public goods, or producers of many other
goods and services. Moreimportant istheir role asregulators. Thisisbecause
markets left to its own have alot of inefficiencies.

There are many causes of market inefficiencies.
Commonly observed causes of market
inefficiencies include monopoly power,
externalities such as pollution, information
asymmetry, uncertainty, and various forms of
opportunistic/strategic behaviours. The
governments can enforce laws and regulations,
provide public goods, or obtain and disseminate
information effectively.

Unfortunately, in many cases, the governments go beyond their role as
regulators, or providers of public goods and services. Arbitrary interventions
or over-intervention into the normal operations of the markets, favouritism
over state-owned enterprises (SoEs), etc. are typically such instances. It is,
therefore, important to make sure that the rule of law prevails.

Therule of law hastwo main economic functions. First, it regulatesand limits
discretionary interventions of the state into economic activities. Secondly, it
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regulates the economic behaviour of individuals and enterprises to create an
orderly, stable environment with fair competition, clearly defined and well
protected property rights, and effectively enforced contracts.®

Thesituation in Vietnam, despite the various
reforms undertaken since 1986, is far from | LI ECIEE s
thisideal model. The legal framework isyet | o oisrSliiElic s

to be completed; regulatory institutions | i EiE s e
remain absent or are at an infant stage. | ALl RIS
Understanding of the markets and how they | A ESETian e
work is still tainted by the long history of a | Aii il =ty
planned economy, aswell as an agriculture- | oA RIS S AT
based economy. Politiciansand policy-makers | ler el el
are still sceptical of the private sector; hence | o ki TS E e
the state sector still enjoys overwhelming | it delie

advantages and favours. A large informal
economy isin place, information islacking, database absent, making the task
of fair economic regulation all the more difficult.
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3. MARKET AND COMPETITION

3.1. Competition

In an idealised model, market [or business]
competition is a process of rivalry by which F o
producers/suppliers strive to offer the most
attractive priceand quality optionsto gain new
sales, and new clientele.

Asalready mentioned in Chaper 2: About the ﬂ;ﬁﬂ.—:ﬁﬂ H =
Market Economy, there are several factors =
which affect the consumption and supply decisions by consumersand producers
in afree market. Demand by consumers, for example, is affected by price, i.e.
if the price goes up, the quantity demanded goes down. As bread becomes
more expensive, consumersturn to other goods, perhaps buying more muffins
or sweet rolls instead. Similarly, demand for a certain good or service by
consumersisunder theinfluence of their incomelevel, prices of related goods
and their tastes. Supply decisions by producers are also affected by price.
Typically, it isreasonableto assumethat the higher the price per loaf of bread,
the greater the quantity that firms are willing to supply, since higher prices
makeit profitablefor firmsto produce more output. Similarly, supply isaffected
by price of inputs, and conditions of production, etc.

i}
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Accordingly, in acompetitive market, where there are awide range of products

and services, which are substitutable for each other, available in the market at

acceptabl e prices, consumers can always shift purchase to amore competitive

product/service, which induces producersto compete with each other to satisfy
consumer preferences. Therefore, competitionis
anatural trend between various producers, of same
or related products, in terms of price, quality, or
after-sale services, etc. most notably through
prices.* However, in fact, there may be different
scenarios, for instance, in case of a monopoly;
there is only one producer/provider of a certain
good and servicein amarket, with no substitute,
which givesthe only market player power beyond
any market discipline.

For example, Big C, Metro and Intimex arethree supermarket chains currently
operating in Hanoi. They all sell similar products, such asfood, clothing, toys,
etc. or products which are substitutable for each other, such as burgers and
sandwiches, Coca Cola and Sprite or Nestle iced tea. They, therefore, haveto
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competefor the patronage of customers/consumersin Hanoi by offering lower
prices, better choices, providing better and faster cashier services, etc.

3.2. Relevant Market

Competitionisnot homogeneousin al markets.
Two supermarketsin Hanoi compete with each
other for customers in Hanoi, and not Ho Chi
Minh City. Or two mobile service providers
competewith each other to provide better phone
service and not postal service. Competition
between these businesses al so varies according
to time, for example, competition between two |
beer producersin summer, or during the World §
Cup Championship, will befiercer thaninwinter. FEE .

]
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‘Relevant Market’ is the first and foremost (g
concept to understand any competition analyses.
‘Relevant Market’ identifies the extent of effective competitive constraintsin
the market, in terms of product/services, time and location.® To define the
relevant market for a particular competition case, one usually looks at the
‘Product Market’ and the ‘ Geographic
Market’ in a specific ‘ Period of Time'.

Product Market: A Product Market
includes all products that are close
substitutes for one another — both in
consumption and production.®

In asimple example, one might attempt

to determine if Glass Bottles are in the

same product market as Plastic Bottles.

In this scenario, one looks to seeif this

Glass Bottle price increase leads to

significant changes in the consumption
patternsof both thetwo typesof containers. If, inresponsetothepriceincrease,
consumers switch a sufficient volume of Glass Bottle purchases to Plastic
Bottles, then Plastic Bottleswould be considered to be within the same product
market as Glass Bottles.

Geographic Market: A Geographic Market, similarly, is determined on the
basisof customers' or consumers' ahility to switch purchase between suppliers
of substitute products in case of a price hike. If the airfare between Ho Chi
Minh City and Phnom Penh (Cambodia) provided by Vietham Airlines is
increased, and passengers are able to switch to travelling by Air Cambodia or
Thai Airways International with least inconvenience, then all these airlines,
though based in different countries, can be considered as competing in one
geographic market, namely the Ho Chi Minh-Phnom Penh route.
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Inanother case, evenif itisotherwise convenient for abuyer to purchaseacar
from Singapore, the heavy import duty in Vietnam works as adisincentivefor
the Vietnamese consumersto buy acar from outside Vietnam. Therefore, from
the viewpoint of Viethamese car users, Vietnam istheir geographic market.

In addition to import duties and explicitly protectionist measures, there are
other factors, such as regulations protecting health and safety, or licensing
reguirements, or shipping costs, which establish barriers to competition, and
thus, help define geographic markets.”

Relevant markets, therefore, are usually defined from the point of view of
consumers. A simple example for relevant market would therefore be, to say:
“Company A and Company B are competitors in the market for telephone
services (mobile, fixed line, satellite, etc) in Hanoi”.

The Competition Law 2004 of Vietnam (also referred to hereinafter as ‘the
Law") definesrelevant market to be ‘ relevant market of products and relevant
geographic market’; inwhich ‘ relevant market of products means a market of
goods, services which are interchangeable in terms of characteristics, use
purposes and prices'; and ‘relevant geographic market means a specific
geographical area in which goods exist, services which are interchangeable
under similar conditions of competition, and which is considerably
differentiated from neighbouring areas' .8

Further, the Decree No. 116/2005/ND-CPissued by the Government of Vietnam
for detailed guidelines on the Law’simplementation (hereinafter referred to as
the Decree 116/2005) also provides for several factors to be taken into
consideration while defining relevant product and geographic markets,
including substitutability of products (Article 4 of the Decree), market structure
and practices of consumers, market for productsauxiliary to therel evant product
(Article5 of the Decree), capability of substitution in terms of supply (Article
6 of the Decree), competitive conditions and barriersto market access (Article
7 & 8of the Decree). Consumer surveys might also be used during the process
(Article 4(5) of the Decree).®

Thisis very much in line with the common concept of relevant market and
common method of relevant market definition. However, it might be quite
resource-intensivefor ayoung competition regimelikein Vietnam, which needs
more human resources, not to mention other resources like finance, time, etc.
Besides, the problems of information asymmetry and scarcity of data can also
impose serious constraints.

TimePeriod: A third possible dimensionto market definitionistime. Examples
of how thetiming of production and purchasing can affect marketsinclude:*°

e Peak and off peak services: This can be a factor in transport services or
utilities such as electricity supply.

Competition Law in Vietnam: A Toolkit CUTS}:{

International




e Seasonal variations, such as summer vs winter months: This might have
significant implication on the purchasing pattern of consumerswhenit comes
to such goods as clothing, air-conditioners or heaters, etc.

e Innovation/inter-generational products. Customers may defer expenditure
on present products because they believe innovation will soon produce
better productsor becausethey own an earlier version of the product, which
they consider to be a close substitute for the current generation. Some
examples are trendy garments, or computer software, etc.

e Possihility of new entry in the future: In addition to those producers who
have already supplied the market (on the assumption they will do soin the
future), some others can and would supply the market in response to an
anticompetitive action.

To some extent, the time dimension is simply an extension of the product
dimension: i.e., the product can be defined as the supply of train services at a
certain time of day.

The Competition Law 2004 of Vietnam, while defining the relevant markets,
does not mention the time dimension. However, Article 6 of the Decree 116/
2005 does touch upon this when taking into account factors such as*“ duration
of supply of goodsor servicesonto the market when thereisasuddenincrease
in demand”, or “use duration of the goods or services’, or “ability to replace
supply”. Notwithstanding this, the future dimension remains unclear.

3.3. Market Share & Structure

Market share, in strategic management and marketing, is the percentage or
proportion of thetotal available market or market segment that isbeing serviced
by a company.® In the competition world, market share of a company will
vary according to the definition of relevant markets. The smaller the relevant
market defined for a particular case, the higher share a company may account
for in that market.

According to the Competition Law 2004 of
Vietnam, ‘an enterprise’s market share of certain
kind of goods or service means the percentage
between sale turnover of this enterprise and
aggregate turnover of al enterprises dealing in
such kind of goods or service on the relevant
market or the percentage between purchase
turnover of thisenterprise and aggregate purchase
turnover of all enterprisesdealing in such kind of
goods or service on the relevant market on a
monthly, quarterly or yearly basis’.*?

In economics, markets are classified according to the structure of theindustry
serving the market. Industry structure is categorised on the basis of market
structure variableswhich are believed to determine the extent and characteristics
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of competition therein. Those variableswhich are most popular are the number
of buyersand sellers, the extent of product substitutability, costs, ease of entry
and exit, and the extent of mutual interdependence. Inthetraditiona framework,
these structural variables are distilled into the following taxonomy of market
structures:

Perfect competition: A market structure in which all firms produce a
homogeneous, perfectly divisible output; producers and consumers have full
information, incur transaction costs and are price takers; and there are no
externalities.’* Since perfect competition israrely, if ever, encountered in the
real world, it is mentioned here only as an ideal against which to compare
other types of market structures.

Normal competition: A market structure in which a large number of firms
compete with each other by making similar but slightly different products.*
Each of the firm has some control over the pricesit charges since products are
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differentiated. However, since there are no significant barriers to entry and
productsare closely substitutabl e, the firm cannot affect the market asawhole.
Such market structureisoftenreferredtoas‘ normal’ or ‘ workable competition’.
Many markets can be cited as examples hereby, for example, the markets for
books, clothing, films and serviceindustriesin large cities.

Oligopoly: A market structure in which the market is dominated by a small
number of sellersor buyers (oligopolists'®). Because there are few participants
in thistype of market, each oligopolist is aware that it can affect market price
and hence its competitors' profits. Ford cannot and does not ignore Honda
when making decis onsregarding automobil e production. Oligopolistic markets,
thus, can be said as being characterised by inter-relationship between market
participants. A firm must consider rival firms' behavioursto determineitsown
best policy. The mobile phone service market in Vietnam is an example of

oligopoly.

Monopoly: Thisisamarket structure characterised by asingle firm selling a
product for which there are no close substitutes and by substantial barriersto
entry.’® In this case, the monopolist can maximise its profit by charging the
highest price the market will bear.

3.4. Competition Law & Policy

Competition has increasingly been recognised as the cornerstone of thriving
economiesthroughout theworld.” It isessential for the efficient alocation of
resources, hel psto promoteinnovation, increases

factor productivity, creates more employment and

income earning opportunities, enables SMEs to

participate in the market. It is thus a useful tool

for growth and poverty reduction.®

Competitive forces work best in the presence of

markets that are free from distortions. However,

perfect competition rarely existsin real life, so

the full benefits of competition do not often

materialise.’® The competitive process is more than often discouraged and is

not fair for reasons of specia interests, big government, and citizens' weak
economic understanding. When
markets are not competitive, whether
due to policy-induced distortions,

ﬂ technological characteristics, or
anticompetitive behaviour by market
participants, an economy may miss
many potential benefitsfor itscitizens.
Furthermore, government deregulation

. efforts that are intended to benefit
consumers might even have counter-
effects.
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Consequently, in addition to disciplinesto eliminate non-competitive behaviours

by market participants, other measures are needed to enforce policies that

encourage firms to compete (or discourage or prevent firms from resisting

rivalry), in order to improve the efficient allocation of resources. Thus, the
benefits from competition are not only
limited to keeping pricesat marginal cost
for the benefit of consumers, asin static
efficiency, but also create a conducive
environment for new businessesto enter
and grow while at the same time compel
existing firms to continuously improve
and perform better.

Competition policy refers to those government measures that directly affect
the behaviour of firmsand the structure of the industry. It isan integral part of
economic policy, and may embrace several elementssuch astradeliberalisation,
industrial, investment, and privatisation policies, which have themain objective
of preserving and promoting competition as a means to ensure efficient
allocation of resourcesin an economy, resulting in the best possible choice of
quality, the lowest prices, and adequate suppliesto consumers.

Competition law, on the other hand, isabody of legal rulesand provisionsthat
ensuresfairness and freedom in the marketpl ace by regulating the conducts of
firms, prohibiting anticompetitive arrangements and abuse of dominance, which
impede the competitive process and hamper the legitimate rights and interests
of other market players, including consumers.

Competition Policy = Economic Policies Affecting
Competition + Competition Law
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4. RESTRICTIVE BUSINESS
PRACTICES

Restrictive business practices (RBPs), or anticompetitive practices, put smply,
are actions by enterprises, whether in the private or public sector, designed to
limit accessto marketsor restrain competition inthe market in order to maintain
or increase their relative market position and profits without necessarily
providing goods and services at alower cost or of higher quality.

According to the wording of the Competition Law 2004 of Vietnam, they are
‘competition-restricting acts [ ...] performed by enterprises to reduce, distort
and prevent competition on the market, including entering into competition-
restricting agreements, abusing the dominant position on the market, abusing
the monopoly position and economic concentration’ .

Therearevarioustypes of RBPs, each of whichwill be explained inanutshell.
Together with them there will be the relevant legal provisions and casesin
Vietnam, as well as quoted cases from elsewhere in the world dealing with
such practices.

4.1. Market Power

A key concept in many competition analyses
isthat of ‘Market Power’. Without market
power, no anticompetitive practices by firms
could achieve their intended goal .

‘Market power’ refers to the ability of an
individual firm or a group of firmsto raise
and maintain price above the level which
would prevail under competition.22 The highest degree of market power is
associated with a monopoly, although all firms; except for those operating in
perfectly competitive markets; possess some degree of market power.

woodibu !Beuew'm

High market shareisgenerally considered asanecessary, though not asufficient,
condition to establish market power.2 Besides, as debate exists on what criteria
best reflects potential market power; even the measurement of market shareis
acontroversial issue. For example, market share can be measured by current
sales, historical salesor even capacity (potential).

Some jurisdictions have established de facto or de jure benchmark market
shares above or below which market power is presumed to exist or not exist.
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Yet, it is not clear that there is an
economic justification for pre-
determining the existence of market
power at any given market share.
Alternatively, concerns about
administrative efficiency sometimes
justify a market share ‘safe harbour’,
bel ow which market power isdeemed not
to exist.

Determining whether afirm or group of firms have market power or not isthe
starting point for case analysis with regard to abuse of dominance. (Thisisa
type of RBPs, which would be discussed in Section 4.6). Important factorsthat
must be considered in measuring the market power of a firm or a group of
firms, other than market share, include:

e number and market shares of competitors;

nature of the relevant product;

countervailing power of other market participants;

intellectual property rights (IPRs);

market characteristics such as regulatory environment, rate of

technical change, existence of potential or poised competitors; and

e barriersto entry.

Though being last in the list, barriers to entry usually constitute the most
important factor. Dominance does not exist if entry toamarket iseasy. A firm
with a 90 percent share of the market is not dominant if, as soon asit raise the
price of its goods, other firms would enter its market and sell their goods at
more competitive prices. As aresult, a definition of dominance requires an
analysis of whether there are any barriersto entry.

Barriersto entry may be congtituted by variousfactors, ranging from government
regulation, IPRs, access to capital, considerable costs of entry, economies of
scale necessary to penetrate the market, a well-organised distribution system,
advertising, customer loyalty and brand recognition, etc. Sometimes, barriers
to entry may include restrictive practices by the dominant businesses already
operating in the field trying to protect their position.

According to the Competition Law 2004 of Vietnam, ‘enterprises shall be
considered to hold dominant positionsin the market if they have market shares
of 30 percent or more in the relevant market or are capable of restricting
competition considerably’, whereas* groups of enterprisesshall be considered
to hold the dominant position in the market if they take concerted action to
restrict competition and fall into one of thefollowing cases: (a) two enterprises
having total market share of 50 percent or more in the relevant market; (b)
three enterprises having total market share of 65 percent or moreintherelevant
market; and (c) four enterprises having total market share of 75 percent or
more in the relevant market’.2 On the other hand, ‘an enterprise shall be
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considered to hold the monopoly position if there is no enterprise competing
on the goods or services dealt in by such enterprise on the relevant market’ .24

While the Law follows the usual method of defining market dominance (and
group dominance) on the basis of ‘market share’, it also set another filter for
thedominancetest, which istargeted at the capability of an enterpriseto restrict
competition substantially. The Decree 116/2005 further stipulates that this
capability will bedefined onthebasis of either the enterprise’ sfinancia strength,
or its technological strength, or its IPRs and the scale of the distribution
network. Thisisessentially the same as other factors that we have mentioned
above about market power and barriersto entry.

4.2. Per se or Rule of Reason?

RBPs as well as other conducts that impose undue restraints on competition,
such asmergers& acquisitions(M& As) which areto be analysed subsequently
areregulated by competition law. Such regulation, however, may entail various
approaches.

Somerestraintsare considered illegal per sein somejurisdictions. Thismeans
they are conclusively presumed to impose unreasonable restraint on the
competitive process and thus anticompetitive,?® or can be held as illegal by
itself, without further defence.

In other cases, it is established that only
combinations and contracts
unreasonably restraining trade are
subject to actions under the competition
laws and that size and possession of
monopoly power were not illegal. In
these cases, the RTPs (as well as other
competition concerns) is said to be
subject to the ‘rule of reason’.

According to the rule of reason, some
strategic behaviour by firms might have both restraining effects on competition
and dynamic efficiency benefits. In case the latter consequences override the
former effects, then that behaviour could be allowed to pass the scrutiny of
competition statutes. A practice may be held as efficiency-enhancing if:

(i) itcanbefoundto bepro-competitive (for example, in promoting innovation
and technological advance, promoting exportsor the country’sinternational
competitiveness, etc), or

(if) it has been undertaken in public interests (for example, by avoiding
unemployment or protecting the environment, etc).

Getting exemption on these grounds meansthat an agreement is accepted to be
trade-restrictive, but the gain from it would outweigh the loss caused by its
anticompetitive nature.
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The entire Competition Law 2004 of Vietnam requiresrule of reason analysis
except a below 30 percent “safe harbours’ created for anticompetitive
agreements that would otherwise violate its Art 8 (Sections 1-5), see Section
4.3 for amore detailed discussion on this. Thisissimilar to Article 81 of the
European Union (EU) Treaty, which states that the prohibitions on
anticompetitive agreementsare per seviolationsin Section 2 but then provides
in Section 3that there are further defencesthat may makethe actions of Section
2lawful. Accordingly, the entire consideration of the lawfulness or unlawfulness
of business practicesincludesthe defences (or in thelanguage of the Vietnamese
competition law — the exemptions).

The Competition Law 2004 of Vietnam gives exemption (for adefinite term)

to ‘competition-restricting agreements’ if they meet one of the following

conditionsin order to reduce costs to benefit consumers:

e rationalising the organisational structure, business model, raising business
efficiency;

e promotingtechnical and technological advances, raising goodsand service
quality;

e promoting the uniform application of quality standardsand technical norms
of products of different kinds;

¢ harmonising business, goodsdelivery and payment conditions, which have
no connection with prices and price factors;
enhancing the competitiveness of SMEs; and
enhancing the competitiveness of Vietnamese enterprisesin theinternational
market.?

Theinteresting point is that the Viethamese law proclaims the RBPslisted in
its Article 8 to be unlawful unless the parties have previously obtained an
exemption. This essentially means that the business entities may not proceed
with atransaction that literally violatesthe prohibitionseven if thetransaction
is pro-competitive. There may be an exception to this procedurein Art 85(d)
of the Decree 116/2005 which provides that the adjudicator may treat as an
“extenuating circumstance” proof that the violation has a “positive effect on
theeconomy” . Thisobscure provision could radically alter the clear assumption
that the businesses, which would violate the competition law, must not only
await the decisions of the agency that can grant an exemption but also apply
for the exemption and make the application public.

The requirement of a prior public request for an exemption could have huge
practical consequences. Forcing companiesto reveal their businessplanscould
remove much of the competitive desiretoinnovate. Moreover, the delay could
make it impossible to respond to a competitive challenge from others.

4.3. Anticompetitive Agreements

Agreements between competitors concerning price, customer allocation, etc.
are the RBPs that have the most obvious potential for harming competition
and consumers. Partiesto those agreements may not bein possession of market
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power individually. However, they might enter into an understanding, written
or verbal, implicit or explicit, which will help to exercisetheir collective market
power in order to seek unjust economic rents for all members.

Such agreements may either be between
firms, which arein ahorizontal relationship
(i.e. al parties are at the same level of
production or marketing in achain to bring
aproduct/serviceto the end consumers, such
asbetween different producers of gasburners
or cars, or between various sellers of soft
drinks, etc), or between those, which arein
avertical relationship (i.e. one party isthe
supplier of inputs to the other party’s
business activity, such as distribution agreements between the manufacturers
and the distributors).
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4.4. Horizontal Agreements among Competitors

Horizontal anticompetitive agreements, or cartels, asthey areusually calledin
competition jargon, have traditionally been considered the most serious of all
anticompetitive practices and constitute that category of violations most
susceptible to criminal penaltiesin many jurisdictionsin the world.

Being horizontal anticompetitive agreementsby nature, cartel sare arrangements
between groups of firmsthat produce and sell the same product for the purpose
of exacting and sharing monopolistic rents. Most commonly, they accomplish
this by agreeing on a relatively high common asking price for their product
that none of the member firmswill be permitted to underbid (i.e. price-fixing
cartels). Alternatively, the member firmsmay simply agreeto divide the market
by geographic territory or by customersand grant each other local monopolies
without necessarily enforcing auniform price structure (i.e. market allocating
or customer sharing cartels).

Cartelsare considered as cancers of market economies. They are quiteprevalent,
ranging from the global agreement between huge multinational vitamin
manufacturers, to maybe the understanding between four or five departmental
storesinasmall townin Central Vietnam. Cartels are secretive by nature, and
hence are very difficult to detect and investigate. However, it is said that
industries or markets, which have the following
characteristics are more prone to cartelised
behaviours:
(i) Markets where there are a relatively small

number of firms and a large number of

customers;
(i) Market demand is not too variable;
(i) Products/services are generally

homogeneous, and there are no substitutable

products; and
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(iv) Individual firms' outputs, asking prices and sale turnovers can be easily

monitored by the cartel organisations, for example in the retail petrol
market, wheretheretail pricesaredisplayed all thetimesat all gas stations
(s0 as to discourage cartel members from cheating and breaking up the

cartel).

Horizontal
anticompetitive
agreements, or cartels
have traditionally been
considered the most
serious of all
anticompetitive

practices and constitute
that category of
violations most
susceptible to criminal
penalties in many
jurisdictions in the

Cartel agreements on price-fixing, market sharing or output restriction are
forbidden under Section 1-3 of Article 8 of the Competition Law 2004 of

Vietnam, however, only when the combined
market share of al the partiesto the agreements
is 30 percent or more on the relevant market.?
This provision of a ‘safe harbour’ leads to the
significance of defining the relevant marketsas
well as assessing market power of firmsin the
process of case analysis. If the definition of
market istoo |oose, the 30 percent trigger point
for exemptionwill exempt amost all agreements
other than those between oligopolists.

4.4.1. Pricefixing

Asmentioned before, the most common practice
undertaken by cartelsisprice-fixing. Thisisthe
term generically applied to a wide variety of

world.

concerted actions taken by competitors having
adirect effect on price. Thesimplest formisan
agreement on the price or prices to be charged

on some or all customers. In addition to simple agreements on which priceto
charge, the followings are also considered price-fixing, such agreements:®

on price increase;

on astandard formula, according to which priceswill be computed;

to maintain afixed ratio between the prices of competing but non-identical
products;

to eliminate discountsor
to establish uniform
discounts;

on credit term what will
be  extended to
customers; 0
to remove products

offered at low pricesfrom

the market so as to limit

supply and keep priceshigh;

not to reduce prices without
notifying other cartel members;

to adhere to published prices;

not to sell unless agreed on price terms are met; and

to use a uniform price as starting point for negotiations.

SPARE FORTY
SPARE FORTY- THREE CEMTS?

THREE CEMTS?
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In October 1998, cement manufacturersin Pakistan increased the price of
50-kg bag by Rs 100 from Rs 135/bag to Rs 235/bag. Taking anote of this
situation, the Monopoly Control Authority (MCA) initiated aspecia enquiry
into the causes of the priceincrease. The All Pakistan Cement Manufacturers
Association (APCMA) informed the M CA that the priceincrease was due
to higher taxes and cost of inputs.

However, the MCA enquiry found that there was no increasein the costs of
inputs, except amarginal increasein electricity tariffs, whereasthelevel of
taxation had actually been reduced. The enquiry established that the price
was increased to reap undue profit, under a tacit agreement among the
manufacturers through cartel formation against the public interest.

The Authority passed an order to break the cartel and revert to the price
level which preceded the price increase. The cement manufacturers were
also directed to deposit Rs 4.25bn, as earned through the unfair price
increase, in the Baitul Mal, so that it could be reimbursed to consumers
against verifiable claims. Furthermore, it imposed afine of Rs 100,000 on
each individual unit, and in case of continued non-compliance, another
Rs 10,000 per day.

Source: Mukhtar Ahmad Ali (2006), Pakistan, Competition Regimes in the World — A Civil
Society Report, CUTS, p.137.

These are al so the detailed description of the conducts by a price-fixing cartel
given in the Decree 116/2005.%

Itisimportant to note, inthisregard, that though price-fixing cartelsarenormally
deemed asillegal per sein most jurisdictions, inthe case of Vietnam, it may be
possible to establish the grounds for an exemption even for this type of
anticompetitive agreement (see Section 4.2).

4.4.2. Market allocating and customer sharing

Next on the list are cartel agreements that divide markets by territory or by
customers among competitors. If anything, such arrangements are even more
restrictive than the most formal price-fixing agreement, since they leave no
room for competition of any kind, and henceareoftenheldillegal per se. This,
however, isnot the case in Vietnam.

In developing countries like Vietham, a prevalent form of market sharing is
unspoken/unwritten understanding between provincial monopolists, which has
the same effects as cartels. A firm selling construction materialsin Hoa Binh
province may not ventureto cater to the demand of acustomer located in Vinh
Phuc province. A courier company in Hanoi may refuse to serve a consumer
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from Haiphong. This conduct may P IDING F CTHE  MAREET
not have anything to do with T

collusion, and might only be an
independent decision taken with
due consideration to business
efficiency, and therefore is both
lawful and strategically rational.
However, the competition Iy
authorities should keep awatchful

eye on them, in case they are sham Ly
covers for market allocating "

agreements. "-lr- : J: — TR "'JLH;
Market allocating and customer

sharing agreements are defined in
detailsunder Article 15 of the Decree 116/2005 of Vietnam, asan explanation
of the prohibition towards such agreementsin the Competition Law 2004.3
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4.4.3. Output Restriction

Under this agreement, enterprises producing/supplying the same products/
services agree to limit their supplies to a lower proportion of their previous
sales. The effect of limiting suppliesisto create scarcity in the market, which
makes it possible for sellers to raise prices of products/services.®

In Vietnam, output coordination has been
quite a common feature activity of
associations between manufacturers.
Justifications given include to avoid the
‘supply-over-demand’ situation, to eliminate
‘cut-throat’ competition between small
producers, or to reducethelevel of resources
wasted, towards stabilising the market and
benefiting consumers with stable pricesand .~
good quality. Many sectoral laws or * i
regulations in Vietnam, as thus, legalise the

formation and operation of cartels, which is against the letters and spirits of
the Competition Law 2004. This law prohibits this type of anticompetitive
horizontal agreement, under its Article 8, which isexplainedin greater details
inArticle 16 of the Decree 116/2005. It is supposed to have superseding power
over competition issues. It is, therefore, difficult to see how this conflict is
going to be resolved.

WIoD'au IA8NuBR AR MMM

At least, similarly as the case of market sharing agreements, the competition
authority should make surethat thisisnot a‘ sham’ to cover an anticompetitive
intent. Inquiries could be made into the actual market demand, in correlation
toindividual firms' capacity and quotas enforced on them by the association.
Further, output coordination does not mean shared distribution channels,
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Majority of transport entrepreneursin Nepal haveformed local syndicates,
which allow none other than syndicate members to ply their vehicles on
the designated long routes. They have not only prevented other
entrepreneurs from entering the transport business, but were also involved
in vandalising buses which trespass on the demarcation of different
syndicates.

Syndicate operators claimed that they did not allow non-members/busesto
ply on ‘their’ highway, and if they did ply, they would be fined heavily.
Companies outside the syndicate system felt that it created problem for
their operations. They blamed the Government for being a mute spectator
of the system and held it responsible for perpetuating near monopoly,
thereby rewarding inefficiency and carel essness.

The Nepalese Government has adopted a liberalised and free economy
about adecade ago. Even thoughinits Transportation Act, the Government
till recognises the role of bus syndicates, thereis no question of alowing
for artificial maintenance of monopoly. Enforcement, however, remains
weak, and the unstable political situation recently does not help much, if
not worsening the situation.

Nepal isinthe process of adopting acompetition law, in view of itsaccession
commitments to the World Trade Organisation (WTO). However, even
this process has been greatly delayed.

Source: Anticompetitive Practices in Nepal, Adhikari and Regmi, CUTS and SAWTEE,
2001.

identical charging prices or allocation of markets or customers. Any such
additional ‘ coordination’ may point to the existence of a cartel.

4.4.4. Bid Rigging (or Collusive Tendering)
Another type of cartel behaviour isbid rigging. Itis
prohibited by Article 8 of the Competition L aw 2006
of Vietnam regardless of the market share of the
colluding bidders.®

Bid rigging usually involves competitors
collaborating in someway to restrict competitionin
responseto atender, regardless of whether thetender
isissued by a public authority or aprivate entity. It
isuniversally viewed as one of theworst * hard-core’
cartel-type offences alongside price-fixing, output restriction and market
allocation, and is often a combination of these practices.®
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Until 2006, an association of 48 publishing houses in Vietham were
coordinating the output of bloc calendarsfor adecade, when they fell apart.
Bloc calendars are the every day tear-off calendar, and produced and sold
around the time of anew year.

In 2005, the association had agreed to produce atotal amount of 13.5million
bloc calendars to cater to the demand for the 2006 New Year of the whole
country. These calendars were then produced and kept in stock with the
Vietnam Book General Corporation, ready for distribution. Towards the
end of 2005, however, the National University Publishing House of Ho Chi
Minh City (NUPH-HCM) suddenly withdrew their participation from the
association and at the same time, announced that they would produce and
market, al by themselves, atotal amount of 2 million bloc calendars.

The association and its other members were very agitated with this sudden
move. Since the NUPH-HCM was supposed to produce only 200,000
calendars, the amount of calendars they then produced would overwhelm
the market. The association, therefore, lodged acomplaint with the General
Department of Publication (Ministry of Culture and Information). However,
dueto theintroduction of the Law on Publication 2004 and adocument No.
1187 on opening up the publishing business, the General Department could
neither find any fault with the decision of the NUPH-HCM, nor forced them
to rgjoin the association.

While the old association accused the NUPH-HCM of not honouring their
commitment, which caused supply to exceed demand, creating lossfor all,
the latter argued that they were only following the spirit of liberalising the
publishing sector. On the other hand, the NUPH-HCM accused the
association of output restricting, and fixing prices at a level higher than
should be, causing loss to the consumers.

Bid rigging, as all other cartel-type behaviours, can be difficult to detect and
prosecute. However, as most competition lawsbroadly prohibit anticompetitive
agreements and concerted practices between competitors,

there need be no legally binding or formal agreement Or  seseswsr ssssssen
any punishment or other enforcement mechanisms '
envisaged for abid rigging offence to be established. Asin
the case of other cartel types, circumstantial, rather than
direct evidence is often enough to infer violations.®

W0D"UO U IOS IM'MMM

Authorities are increasingly recognising the market conditions that make bid
rigging more likely to occur. Theseinclude, for instance: (i) the presence of a
few sellersor of asmall leading group of sellersthat control most of the market;
(i) lack of ready substitution with other products; and (iii) standardised
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products. This is also quite similar to the case of other cartel types. While
recent research shows that the building and civil engineering sector isat most
risk of cartel activity, bid rigging cases have also been found in numerous
other industries.

4.4.5. Boycott or Joint Refusal to Deal
An illegal boycott or joint refusal to ded is a
joint action by competitorsthat hasthe purpose
of using the combined market power of those
competitorsto force a supplier, acompetitor or
a customer to agree to an action that harms
competition, which would not be agreed to,
absent the joint action. For example, by
threatening to stop buying from asupplier, two
very large retailing customers might be able to
force asupplier to agree not to sell one or more
of its products to other
retailers. If the supplier agreed, other retail
o stores would be losing salesif no other business
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& 'f_'__ was available to supply the product to them.
— = Further, the public would probably be hurt both
- =~ by theinconvenience of finding the product only
= 2= a two stores. The use of this kind of threat is
‘f,_ &= usually designed either to put the other retailers
" outof businessor tolimit competitionin the sales

1
i . : . .
! J i, (A of theitemto two storesto makeit easier toraisethe
priceto the public.

The Competition Law 2004 of Vietnam prohibits such practicesand hold them
illegal irrespective of the combined market share of the partiesto the agreement,

Bid rigging in Vietnam was discovered in many projects funded by the
State budget. For instance, in Van Lam — Son Hai |1l road construction
project, there were four companies participating in the bidding for this
project and ‘ Company 98’ was awarded the contract. It waslater discovered
that all four participants belonged to the same business group which
Company 98 controlled. Company 98 had arranged for three shell
companies to submit insincere bids at inflated pricesin order to create the
illusion of a competitive process. Having made these arrangements in
advance, Company 98 was ensured, and indeed, awarded the contract at a
price within ten millionths of a percent of the published government
estimates (141 VND difference on a 1.56bn VND contract).

Source: Tendering in Construction: Real Competition or not? - Ninh Thuan Newspaper,
December 17, 2002, as cited in CUTS (2006), Fairplay Please! p.118.
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Four major printers used to supply manifold business forms used for
computer printout paper, snap-set forms, and similar products. Historically,
the government tendered original orders but placed repeat orders with the
firm that had supplied thefirst order. After concluding that it could improve
prices by tendering all orders, the government began to do so from alist of
qualified printers, including four major firms. The resultant price decline
became a concern to the major companies and their sales managers.

The sales managers of the four companies met and agreed on a bidding
strategy. The price book of the market |eader, availableto all, was used to
determine benchmark pricesfor each product for al the companies. It was
agreed that when atender was called, the previous supplier of the particular
formwould bid at or below the benchmark price, whereasall otherswould
bid higher. After awhile, the companies concluded that this method was
too difficult and agreed that the former supplier would simply tell the
competitors how much it was bidding and otherswould bid higher or not at
all.

During the conspiracy, about 300 separate tenders were called by the
government, and bidding patterns were consistent with the agreements.
The arrangement started to break down after the entry of new competitor,
which began winning bids. The new firm was approached to join the existing
agreement. The new competitors, instead, complained to the authorities
and provided initial information that led to the start of the investigation.

Source: Khemani, R. Shyam, A Framework for the Design Implementation of Competition
Law and Poalicy, World Bank and OECD, as cited in CUTS (2001), Competition Policy and
Law Made Easy, p.10

under its Article 8(6) and 8(7), which arefurther explained by Article 19-20 of
the Decree 116/2005.

4.4.6. Other Horizontal Agreements between Competitors
Many non-cartel horizontal agreements may be efficiency-enhancing by
promoting research and development, create new or improved products or
methods of distribution or improveinformation flow. Many, on the other hand,
may eliminate competition, restrict output and raise prices.

One exampl e of such agreementsisthe case of standard-setting organisations.
Efficiency justifications happen when, for instance, some trade association or
testing company saysthiskind of electrical socket will safely fitinthiskind of
socket, or this quality, grade, or whatever is safe to eat or safe to use in
construction. These standards usually do not forbid the use of alternatives
(unlessthey areput into abuilding code or health code) but buyersare generally
afraid to use uncertified products so the effect is similar to arefusal to deal.
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In India, though there are 20,000 pharma manufacturers, there are nearly
800,000 retailers. Theseretailersare said to dictate to the pharmacompanies
what number of stockists acompany should appoint; how many brands or
its combinations should be availablein the market; what should bethefree
samples policy and so on. Liberal margins are demanded and offered by
the pharma companies on generic drugs, going up to 2000 percent.

In 1984, the Retail and Dispensing Chemists Association, Bombay, was
brought before the M onopoliesand Restrictive Trade Practices Commission
(MRTPC) after it directed all wholesalers and retailers to boycott a
company’sproduct till the Association’s demandswere met by the company.
The MRTPC observed that theimpact of the chemists' boycott could by no
stretch of imagination be considered negligible. The boycott represented
an attempt to deny the consumers certain products to which they are
accustomed and, therefore, the hardship to such consumers was patent.
The MRTPC then passed a‘ cease and desist’ order.

Even before that, in 1982, the All India Organisation of Chemists and
Druggists (AIOCD) had to face asimilar fate. The AICOD was hauled up
before the Commission in 1983 when it issued a circular to various
pharmaceutical companies threatening that if they dealt with the State
cooperative organisations and appointed them as stockists granting them
sale rights, it would expose the companies to a boycott by its members.
The case was decided in 1993 and the Commission struck it down as a
restrictive trade practice of ‘refusal to deal’.

Source: Pradeep S Mehta (2005), Competition Breaks Cartels, The Hindu Business Line
on January 12, 2005, available at < http://www.thehindubusinessline.com/2005/01/12/
stories/2005011200330900.htm>

And the standard setting process can be abused to keep out competitors or
keep up prices which can be aviolation of competition law.

In another instance, plumbers were able to discourage the building safety
associ ation from approving the use of plastic sewage pipesbecausethe plumbers
could charge more for welding metal sewage pipes than they could for gluing
plasticones. Similarly, doctorsgroups have been sued on anumber of occasions
for refusing to allow their membersto cooperate with nurse midwivesor nurse
anaesthetists, which generally makes it unlawful for those nurses to practice
their specialties by themselves.

The Competition Law of Vietham, as mentioned above, adoptsarule of reason
approach towards all such agreements. However, it fail sto givethe competition
authority the pro-active power to examine the pro-competitive effects of such
practice, leaving them waiting for the partiesto the case to file an application
for exemption. A typical investigation over such practices, according to the
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Law, shall includedefinition of relevant market for the case, verification of the

parties market share in the relevant market already defined, and collection

and analysisof evidence ontheviolative acts.®* Thismethod, by itself, israther

rigid, despite being incomprehensive, and might prove ineffective in certain

cases. Five other questions, which should be analysed to complement the

investigative process, include:*

o Wwhether therestraint isinherently likely to restrict output and raise prices?

o Whether therestraint isnaked or obvioudly related to some pro-competitive
integration of economic resources?

o Whether the restraint will restrict outputs and raise prices, or otherwise
create or facilitate the exercise of market power?

o Wwhether therestraint is necessary to achieve the asserted pro-competitive
goals?

o Whether therestraint’spro-competitive benefits outweigh itsanticompetitive
risks?

4.5 Vertical Agreementsin the Distribution/Sale of Products
Vertical anticompetitive agreements
involve businesses operating at successive
stages of aproduction process. Simply put,
in a vertical arrangement, for example
bilateral, one party isthe supplier of inputs
to the other party’s business activity.
Vertical agreements are, generally
speaking, treated less severely than
horizontal ones, often under the rule of
reason by competition authorities.
However, to be sure, certain vertical
agreements, which have adverseimpact on
competition in the market, have been
uniformly condemned, such asthat of tied
sale, exclusive dealing or resale price
maintenance.

Vertical anticompetitive agreements, which come under competitive scrutiny,
are usualy contractual arrangements between suppliers (manufacturers) and
distributors (retailers), which extend beyond simple arms-length pricing. They
areusually motivated by thedesirefor vertical control within aprincipal-agent
relationship, where the principal (the manufacturer) imposes contractual
obligationson itsagent (theretailer) when del egating responsibility for selling
itsgood.® Thisisin distinction from vertical restraints based upon dominance,
which will be dealt with separately under a section on abuses of dominance.

Such agreementsmay have abenign effect, e.g. by removing pricing distortions,
optimising investment level sand eliminating avoidabl e transaction costs. They
may al so have an adverse effect not only by foreclosing marketsto new entrants
(which isthe standard criticism) but also by dampening competition between
existing rivals through restrictions on inter-brand and/or intra-brand
competition.®
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Similarly as horizontal restraints, it is often viewed that market power at one
or both levelsisanecessary condition for vertical restraintsto have asubstantial
adverse effect on competition. With market power present, a number of other
factors, notably the effects on competition of the subject agreement, and any
indicator of efficiency, which might offset the agreement’s adverse effect on
competition, should also be taken into account while dealing with these types
of vertical restraints.

The Competition Law 2004 of Vietnam does not deal with vertical restrictive
agreementsin adirect manner. In fact, only three sections of Article 8 (which
lists out various competition-restricting agreements prohibited by the Law)
could beinterpreted in thisdirection, which are Section 5-7. Accordingly, itis
prohibited to have ‘agreements on imposing on other enterprises conditions
on signing of goods or services purchase or sale contracts or forcing other
enterprises to accept obligations which have no direct connection with the
subject of such contracts’ (Article 8(5) of the Law), ‘ agreementson preventing,
restraining, disallowing other enterprises to enter the market or develop
business' (Article 8(6) of the Law), and ‘ agreements on abolishing from the
market enterprises other than the parties of the agreements’ (Article 8(7) of the
Law). Interestingly, these sections can apply for both the cases of horizontal
and vertical relationship, aswill be discussed later.

4.5.1. Resale Price Maintenance
Resale price maintenance is the practice whereby a manufacturer and its
distributors agree that the latter will sell
products of the former at certain prices
(resale price maintenance), at or above a
price floor (minimum resale price
maintenance) or at or below apriceceiling
(maximum resal e price maintenance).*

Resal e price maintenance sometimes might
have benign effect, or help promote
business efficiency, and would accordingly
be treated under the rule of reason. It is
most often an instrument for encouraging
servicesof al typesat theretail level. These servicesarethingslike providing
adviceto customers, keeping enough staff so that cashier linesare short, keeping
inventory organised, even being enthusiastic, anything that aretailer does apart
from setting the price.

Ww09'9|6006 MMM

However, in the early days of competition law, resale price maintenance was
considered to be nothing more than an attempt to fix retail pricesat amonopoly
level by amonopolist. The principleof per seillegality, therefore, wasgenerally
applied to deal with this practice, which is still applicable today in many
countries' competition law. Thisis, however, more aunilateral conduct rather
than avertical concerted action or agreement.
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The Competition Tribunal of South Africaimposed apenalty of threemillion
rand (approx. US$419,000) on Federal Mogul Aftermarket South Africa
(Pty) Ltd, for having contravened the Competition Act. Thisisthe largest
penalty levied by the Competition Tribunal. It followsan earlier finding by
the Tribunal that Federal Mogul had engaged in resal e price maintenance
by obliging distributors to sell Ferodo brake pads at a determined price
and penalising those distributors who did not comply.

Federal Mogul initially argued that the Tribunal’s power to impose an
administrative penalty wasunconstitutional. However, the Tribunal found
that a respondent in prohibited practice cases was not in an analogous
position to a person accused in criminal proceedings, and that the Act
provided adequate procedural mechanisms. Hence, the congtitutional attack
failed.

Whilst the maximum penalty (i.e. 10 percent of annual turnover) the Tribunal
was entitled to impose amounted to just over Rand 6mn (approx.
US$838,000), the Tribunal found, after closer analysis of the factors
specified in section 59(3) of the Competition Act, Rand 3mn (approx.
US$419,000) was an appropriate penalty. As per the South African
Competition Act, resale price maintenanceisaspecies of pricefixing, and
cannot be justified on the grounds that it may result in any technological,
efficiency or pro-competitive gains.

Source: Prabhala (2006), South Africa, Competition Regimesin the World — A Civil Society
Report, CUTS, p.282.

Asaunilateral conduct, resal e price maintenanceisforbidden under Section 2
of Article 13 (on Abuse of dominance) of the Competition Law 2004 of
Vietnam. Intheevent that it servesto protect adealer cartel’smembers against
new entry by more efficient firms, it ismentioned Article 8(6) of the Law, and
isforbiddenif the combined market share of all members equals or exceeds 30
percent of the relevant market.*

One of themost common areas of resal e price maintenanceis branded products.
M anufacturerswishing to maintain acertain brand image often pressureretailers
not to discount their goods, fearing that it may diminish the‘ exclusiveimage’
of their goods.

Another area where resale price maintenance routinely occursis franchising.
In this case, the franchisers may maintain a high degree of control over
franchisee businesses, for exampl e dictating what products they can buy and
sell, and how all the operations of the business are to be conducted, and in
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some cases, even dictating the minimum prices for resale of goods, below
whichtheir franchiseesmust not sell, depending on the content of thefranchising
agreement. In Vietnam, as well asin most other countries, franchising is an
absolutely lawful way of doing business. Therefore, the application of Article
8(6) towards such agreements ought to be undertaken with caution.

4.5.2. Exclusive Dealing

Exclusive dealing is avertical agreement by which aretailer or wholesaler is
‘tied’ to purchasefrom asupplier on the understanding that no other distributor
will be appointed or receive suppliesin agiven area.

It is frequently argued that exclusive dealing
agreements help a firm organise their
distribution more efficiently. In such cases,
wherethese agreementsresult in cost reduction
or somecother efficiency dividend, there might
not be any competition problems associated
with them, or only some minimal ones.®

On the other hand, such agreements also tend to have adverse effect on
competition, sincethey may restrict the access of upstream rivalsto distributors.
Rivalsmay beforeclosed from the market altogether or, more commonly, forced
to use higher cost, or less effective, methodsto bring their productsto market.
In either case, competition can be reduced through either reducing the number
of manufacturers serving the market or by artificially raising the costs of some
manufacturers.*

Duetothisdual nature, in somejurisdictions, the conduct is prohibited outright
(per se), whileitissubject to an effect test (whether it has substantially lessened
competition in amarket) in others. In the US, for example, exclusive dealing
was per se unlawful. However, afew years after making this announcement,
the US Supreme Court reversed itself in the GTE Sylvania case and declared
that, in general, exclusive dealing agreements are lawful.*®* There might be
limitations to this ruling if it could be shown that the exclusive dealing
requirementswere, in aparticular case, an effective method for monopolisation.

Various forms of exclusive dealing agreements are prohibited under Sections
5and 6 of Article 8 of the Competition Law 2004 of Vietnam, though theterm
‘exclusivedealing’ is not mentioned specifically therein.

Article 8(5) of the Law prohibits those ‘agreement on imposing on other
enterprises conditions on signing of goods or services purchase or sal e contracts
or forcing other enterprises to accept obligations which have no direct
connection with the subject of such contracts’ if the combined market share of
the parties to agreement equals or exceeds 30 percent of the relevant market
(read in combination with Art. 9(2) of the Law). The Decree 116/2005 further
explains, under its Article 18, such agreements in the light of either full-line
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The Hungarian Association of Book Publishers and Book Retailers has
been found guilty of competition violations by the National Competition
Council.

In adecision on April 11, 2006, the Council decided that certain rules of
the Association were intended to introduce resale price maintenance, by
restricting independent retailers from selling books below a certain price.
The Hungarian Competition Code contained provisions prohibiting ‘ resale
at aloss' —priceslower than the purchase price. Thisisillegd, if theseller
is not an agent of the publisher.

The code a so prohibited the sal e of big quantitieson lower pricesbetween
March 01 and June 15 and between October 01 and December 31, 2005.
Big quantities are books worth more than €192,300 (US$281,059).
According to the Council, thiswas not only restricting inter-brand but al so
intra-brand competition.

The Council has not imposed a fine but has prohibited the use of these
provisions and obliged the association to notify its members within 15

days.

Source: http://www.global competitionreview.com/news/news_item.cfm?item id=3891

forcing or third-line forcing, as mentioned above. However, instead of
prohibiting them per se, the Vietham law and regulation instead subject these
agreementsto the ‘ substantial lessening of competition test’.

A combined reading of Article 8(6) and Article 9(2) of the Competition Law
2004 of Vietnam showsthat exclusive dealing agreementsaimed at foreclosing
other enterprises to enter the market or develop business are prohibited in
Vietnam irrespective of the combined market share of the parties to the
agreement. In particular, Section 2a) of Article 19 of the Decree 116/2005,
which explainsinfurther details Article 8(6) of the Competition Law, mentions
that the act of forming an exclusive network with distributors and retailersto
create difficulty for rivalsisunlawful.

4.5.3. Tied Selling

Tied selling isthe practice of making the sale of one good (the tying goods) to
customers on the conditions of the purchase of asecond good (thetied goods).
Somekinds of tying, especialy by contract, have historically been regarded as
anticompetitive as it is implied in this that one or more components of the
package are sold individually by other businesses as their primary product,
and thereby this bundling of goodswould hurt their business. Itisalsoimplied
that the company doing this bundling has asignificantly large market share so
that it would hurt the other companies who sell only single components.
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overall welfare in a variety of
circumstances. If themain product works
better with the tied product than with

Tying has been defended asmaximising gy -1

others, the manufacturer may tie the s ;f{ 2
products to avoid quality problems that N ,_..iF"" - ]
could lead to product liability lawsuits :

or loss of reputation. Tying may also be .

used with or in place of intellectual
property to help protect entry into a
market, encouraging innovation.
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Tying is often used when the supplier makes one product that is critical to
many customers. By threatening to withhold that key product unless othersare
also purchased, it is said; the supplier can increase sales of less necessary
products.

Ceylon Oxygen Ltd (COL) held approximately 80 percent market sharein
the production and distribution of oxygen gas and related products from
its inception in 1936 until 1993 in Sri Lanka. Industrial Gases (Pvt) Ltd
(IGL) commenced operationsin this market in December 1993. In 1994,
IGL objected to the behaviour of COL on the grounds of UTPs that were
detrimental to IGL.

It was aleged that in the aftermath of |GL’sentry into the market, COL had
resorted to predatory pricing tactics, which were evidenced by areduction
in the deposit fee on oxygen cylinders from LKR 8,500 to LKR 3,000. In
addition, there was adecreasein the maintenance chargesfrom LKR 75, to
arange of LKR 55 to LKR 35 after IGL’s entry.

Further, allegations were made of discriminatory discounts and exclusive
dealing, whereby COL had entered into written agreements with its bulk
purchasers that made it compulsory for them to purchase their total
requirements from COL for an agreed time period. It was al so established
that substantia discountswere given on different types of gasesand cylinder
charges.

On this matter, the FTC identified three courses of conduct that would
constitute anticompetitive practices, namely predatory pricing,
discriminatory rebates, and exclusive dealing. However, the Court of Appeal
held that the FTC did not have thejurisdiction to investigate such practices
under Section 11 of the FTCA, and therefore, did not recogni se such conduct
as'‘restricting, distorting or preventing competition’ within the meaning of
Section 14.

Source: CUTS (2002), Towards a New Competition Law in Si Lanka.
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Tiger, Heineken and Bivina(produced by the Vietham Beer Joint-Venture)
were alleged to have formed an alliance, using exclusive dealing tacticsto
prevent Laser, thefirst Vietnamese brand of bottled draught beer (produced
by Tan Hiep Phat Corp.), from entering the market

Marketed in 2004, Laser beer, however, could not access retail shops,
distribution agencies and bars, etc, due to the contracts these shops and
agents had with the aforementioned beer producers, which included an
exclusive term preventing these sellers and distributors from selling,
exhibiting, introducing, marketing... or even allowing marketing staff of
any other beer brands to work on their business sites. As compensation,
these shops and distributors would receive a ‘ sponsor’ amount between
VND50mn (US$3174) and some VND100mn (US$6349) per annum.

To make matter worse, as awarning signal, just recently, a beer shop has
been brought to court by one of those big beer producers due to so-called
‘violation of economic contract’. The decision of the Ho Chi Minh City
People’s Court was that the beer shop “Cay Dua” was not permitted to
advertise, sell or allow Laser marketing staff at their site until November
2004; in accordance with the contract signed between the shop and the
Vietnam Beer Joint-Venture since November 2003.

Though analysts opined that the terms of the contract were an abuse of
dominance by Vietnam Beer JV to compete unfairly and maintain its
dominant position by unjust practice, the contract was able to escape the
scrutiny of the law, as Vietnam was yet to have a Competition Law at the
time, while the current Commercial Law and the State Ordnance on
Economic Contracts did not cover these areas.

Source: VietnamNet, July 04, 2004 & May 18, 2004.

Intherecent infamous antitrust casesthat Microsoft had in the USand EU, the
software giant was alleged to have tied together Microsoft Windows, Internet
Explorer, and Windows Media Player. Microsoft's view of it is that a web
browser and a media player are simply part of an operating system (and are
included with all other personal computer operating systems). Just as the
definition of a car has changed to include things that used to be separate
products, such as speedometers and radios, the definition of an operating system
has changed to include those formerly separate products. However, the dealing
US court, for example, rejected Microsoft’s claim that Internet Explorer was
simply onefacet of its operating system. At the same time, the court held that
the tie between Windows and Internet Explorer should be analysed under the
rule of reason, and is not per seillegal .*
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AccraBrewery Ltd sued Guinness Ghanal td, seeking an order of interim
injunction to restrain thelatter from entering into or enforcing an agreement
entitled * Guinness meansprofit’ with outlet owners of alcoholic beverages.
The plaintiff manufactures products (Club Super Stout, Club Dark Beer
and Castle Milk Stout) that compete with the products (Guinness Foreign
Extra Stout) of Guinness. AccraBrewery’s arguments were that:

e Guinness Ghana Ltd had entered into a ‘money induced’ agreement
with about 183 retailers of acoholic beveragesin 1999, which bound
theseretail ersto stock and advertise of only their products. Hence, these
retailers refused to stock the products of the Accra Brewery;

o Itwasunlawful for Guinnesstoinducetheir common customersto break
their contracts with Accra Brewery;

e The conduct of Guinness was preventing the Ghanaian public from
exercising their freedom to choose any alcoholic or non-alcoholic
beverages in drinking bars, or other authorised places where both the
companies’ products were sold;

e Guinness's act of inducement contravened the tenets of social and
economic liberty and prosperity of the individual to trade with whom
he pleases and the prosperity of the nation by the expansion of thetotal
volume of trade; and

e Accra Brewery had lost substantial income as a consequence of the
activity of Guinness.

The Judge ruled against Accra Brewery, giving the judgment that:

e Therewas no evidence of Guinness seeking to create amonopoly;

e Therewasno evidencethat Guinness, by their own actions, was seeking
to prevent customers from buying similar products more cheaply from
elsewhere. Thiswas since the products had the same sale price that was
determined by agreement among the producers; and customers were
free to choose which outlets they could buy from;

e There was no evidence that Guinness's market share had risen, as a
consequence of the agreement; and

e Therewasno evidence that the public interest waslikely to suffer, asa
result of the agreement between Guinness and the selected retailers,
since consumers still had a choice.

Source: Aryeetey & Ahene (2006), Ghana, Competition Regimes in the World
— A Civil Society Report, CUTS, p.242.

The Competition Law 2004 of Vietnam did not provide for the prohibition of
tied selling specifically. It, however, prohibits‘ agreement onimposing on other
enterprises conditions on signing of goodsor services purchase or sale contracts
or forcing other enterprises to accept obligations which have no direct
connection with the subject of such contracts'#” if the combined market share
of the partiesto agreement equal s or exceeds 30 percent of therelevant market.
The Decree 116/2005 explainsalittle further on this point in Section 1a) of its
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Article 18. However, it only mentions the illegality of the act of forcing sale
agentsto sell or supply goods or services, which are not directly related to the
subject of the sale contracts.

4.6. Abuse of Dominant Position
Theterm ‘ abuse of dominant position’
refers to anticompetitive business
practices in which a dominant firm
may engage in order to maintain or
increase its position in the market.
These business practices by the firm,
not without controversy, may be
considered as “abusive or improper
exploitation” of monopolistic control
of a market, aimed at restricting
competition.

WI0DRIOXO' MMM

The term *abuse of dominant position’
has been explicitly incorporated in
competition laws of various countries
such as Canada, the EU and Germany.
In the US, the counterpart provisions
would be those dealing with monopoly
and attempts to monopolise or
monopolisation of a market. Which of
the different types of business practices
areconsidered asbeing abusivewill vary
on acase-by-case basis and across countries? Generally, the business practices
which have been contested are the following:

pricediscrimination;

predatory pricing;

price squeezing by integrated firms;

refusal to deal/sell;

tied selling or product bundling; and

pre-emption of facilities.

The term ‘abuse of
dominant position’ refers
to anticompetitive
business practices in

which a dominant firm
may engage in order to
maintain or increase its
position in the market.

Quiteafew of these practiceshave already been discussed in theearlier sections
onvertical restrictive agreements, such astied selling or product bundling and
pre-emption of facilities (of which distribution/retailing outlet is one), and
horizontal restrictive agreements as well,
such asthat of boycott and joint refusal to
deal. This section, however, focuses more
onthe‘unilateral-conduct’ aspect of these
practices.

Besides, as also already mentioned in
preceding sections, the anticompetitive
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effectsof variousrestrictive agreementsare usually treated more harshly when
thereisacertain degree of market power among the colluding firms. Similarly,
inthis section, the subject practices, before being examined about their harms/
restraints on competition, haveto go through thefist filter, which isto establish
whether the alleged firms possess market dominance or monopoly.

Abuse of dominance or monopoly position, as might have been mentioned
before, is prohibited by the Competition Law 2004 of Vietnam in its Article
11-12, which providealong list (though not necessarily exhaustive) of various
practices by dominant firms, which would be deemed as violations of the law.
Theimportant point isthat thisgroup of prohibitions does not havean exemption
section as in the case of anticompetitive agreements. Presumably, since the
dominant firms or group of firms or the monopoalists, as defined by the Law,
possess at least 30 percent of the relevant market, they have passed the ‘ safe
harbour’ threshold provided by the Law, and thus might be able to restrain
competition.

Likeinany other command and control economies, some goodsand services
were always in short supply, which led to political patronage and
exploitation. Businesses exploited the situation through restrictive practices
liketie-up sales. One such case, which camebeforethe MRTPC of Indiain

1984, was that of Shyam Gas Company. Shyam Gas Company, the sole

distributor to Bharat Petroleum Corporation Ltd, for cooking gas cylinders

at Hathras (Uttar Pradesh), was allegedly engaging in the following
restrictive practices:

e giving gas connections to the customer only when he purchased a gas
stove or a hot plate from the company or its sister enterprise, Shyam
Jyoti Enterprises; and

e charging customers for the supply of fittings and appliances at twice
the market price.

The MRTPC held that the company was indulging in an RTP that was
prejudicial to public interest. When charged, Shyam Gas Co. agreed to
stop the RTP, and the MRTPC directed the company to abide by the
undertaking.

The company was also asked to display, on its notice board, that the
consumerswerefreeto purchasethe gas stovesand hot platesfrom anywhere
they liked, and that the release of the gas connection would not be denied
or delayed if the stove or hot plate was not purchased from the company or
itssister company. Thisorder formed the basis of asking all L PG dealersto
put up asimilar notice in their premises.

Source: Monopolies Trade Regulation & Consumer Protection, D P S Verma, 1985.
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In 2002, when the demand on the motorcyclelabelled “Wave @” in Vietham
washigh, tied selling occurred in many shopsin such way that the motorcycle
was sold tied with a helmet. In many cases, especially under the centrally
planned economic mechanism, when the supply usually fell short of the
demand, tied selling practice was very popular.

In mid-March 2004, the Informatics and Telecom Company in Ho Chi Minh
City (NetSoft) forced al of its agentsin HCM City to sign contracts under
the conditions that each Internet agent must register for selling pre-paid
Internet cardsin addition to other servicesthat they wish to register; and the
revenue for selling such cards must reach at least VND400000 per month.

Source: 1. http://vnexpress.net/VietnanVKinh-doanh/2002/02/3B9B9479/
2. Trinh Thi Thanh Thuy et al, (2004), Scientific Background for Determining the Degree of
Competitive Restrictive Agreements and Exemption Criteria in the Competition Law,

Conference Report, MOT, Research Project 2003-78-009.

South Africa’s competition watchdog has recently handed alocal business
abig victory over the international oil company Sasol.

On April 01, 2005, the Competition Tribunal found Sasol —a Johannesburg-
based Multinational Corporation (MNC), which converts coal into liquid
fuel, such as gasoline, diesel and heating oils — guilty of unlawful price
discrimination, following acomplaint by small business Nationwide Poles.

Nationwide had originally complained to the Competition Commission.
Following an investigation, the Commission concluded that there was no
evidence of illega price discrimination. Nationwide then complained to
the Tribunal.

Nationwide Poles buys creosote, a wood-treatment chemical, from Sasol.
It had complained that Sasol discriminated against small businesses, aleging
that it was entitled to the full discount offered to Sasol’s bigger customers,
such asitsrival Woodline.

Sasol claimed that it was not adominant group and that creosote substitutes
werefreely available. The Tribunal disagreed, ruling that Sasol had broken
antitrust law.

Source: http://www.global competitionreview.convVnews/
news_item.cfm?item id=2513
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Article 117 of the Competition Law 2004 of Vietham provides for a wide
range of remedies, which would be applied in the case of finding of abuse of
dominant positions, including monetary fines, public corrections, restructuring
of enterprises having abused its dominant position in the market, revocation of
the businessregistration certificates, and deprivation of licensesand practicing
certificates, etc. Further stipulations in this area are made in the Decree No.
120/2005/ND-CP issued by the Government of Vietnam on handling
competition violations.

Viettel, a newcomer in the market for mobile phone servicesin Vietnam,
recently launched ahuge promotional programmein September 2005, one
never undertaken in the country before. To celebrateitsone-year operation,
thearmy-run mobile service provider offered unlimited freefirst callswithin
the network every day. Viettel hasalso offered free connection servicesfor
new post-paid subscribers and doubl ed the account value for new pre-paid
subscribers. Viettel a so cut mobile phone subscription fees by VND 10,000
to VND59,000 per month starting October 01, 2005. The corporation
management board even announced that it woul d al so keep the subscription
fees 10 to 15 percent lower than other mobile phone networks.

Many subscribers have warmly welcomed this move of Viettel. Others,
however, remained sceptical that the quality of services might not match
thelargenessof the promotions. Analysing from theangle of the Competition
Law 2004 of Vietnam, many also asked whether such a promotion
constituted an act of predatory pricing —aviolation under thislaw.

Tran Anh Son, Deputy Director of the Competition Administration
Department under the Ministry of Trade of Vietnam, opined that Viettel’'s
offer of free connection servicesfor new post-paid subscriberswasin line
with Section B, Article 181 of the Law on Commerce, and that the
competition law does not prohibit such promotions. Answering questions
whether Viettel’s move might be an unfair competition practice to attract
competitors' clientele, or a predatory pricing conduct, Son said that the
provision of the competition law on predatory pricing only applied to
dominant enterpriseswith more than 30 percent market share, while Viettel
controlled only 10 percent of the market at thetime. He stressed that Viettel’s
pricing behaviour was not predatory and did not violate the Competition
Law.

Source: VietNamNet, September 24, 2005.
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Neshitt Brewery (Pvt) Limited, a small brewing company located at
Chiredzi, Zimbabwe, lodged a complaint with the Competition
Commission of Zimbabwe that National Breweries Limited was engaged
in predatory pricing, having drastically reduced the price of clear beer in
Chiredzi to unprofitablelevels, with theintention of driving Neshitt Brewery
out of the market.

Investigations reveal ed that the clear beer industry in Zimbabwewas highly
concentrated. Neshitt Brewery was a new entrant into the market,
challenging the long-standing monopoly position of National Breweries,
which held amarket share of 90 percent. National Breweries hasanational
distribution network, whilst Neshitt Brewery only operatesin Chiredzi.

Investigations further reveal ed that the National Breweries had organised
a beer promotion in Chiredzi from May 1999 to April 2000, when the
Commission started gathering information on the case. The promotion
included free snacks and T-shirts, lucky draw tickets, free beers and
substantial price reductions. The promotion was only held in Chiredzi,
where Neshitt Brewery is based and also sells the bulk of its beer. The
National Breweriesretail pricesfor itsbeer, in Chiredzi during the promotion
period, were below its normal landed costs in that town.

The Commission conducted a full-scal e investigation under section 28 of
the Competition Act of 1996. The alleged practices were found to be
predatory within the terms of Section 2 of the Act. Although National
Breweries stopped their promotion activities as soon asthey became aware
that they were being investigated, the Commission made them sign an
undertaking that they would desist from future promotional activities
primarily aimed at driving Nesbitt Brewery out of the market.

Source: UNCTAD Intergovernmental Group of Experts on Competition Law and Policy,
Geneva, July 03-05, 2002.

4.6.1. Price Discrimination

Price discrimination refers to the practice of
applying different conditions, normally different
prices, to equivalent transactions. A simple
exampleisthe practice of charging of different
prices to different customers, or categories of
customers, for the same product where the
differences in prices do not reflect the quantity, quality or any other
characteristics of the items supplied.

wioo'safew rmmm

Price discrimination is prohibited in the Competition Law 2004 of Vietnam,
under its Article 13(4). According to the Law, such are the practices of
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Thefledging Viettel mobile phone service provider in Vietham complained
to the Government of its potential bankruptcy caused by a deadlock over
network connection with the Vietnam Posts and Telecommunications
General Corporation (VNPT). The General Corporation was accused of
limiting phone calls by Viettel customersto VNPT's mobile and landline
subscribers.

Under the current Viethamese regulations, VNPT, as Vietnam’s largest
mobile phoneand landline service provider and the dominant market hol der,
must ensure there is communi cations connection between the corporation
and other start-up companies. The two companies had even concluded a
deal in December 2004 over connection issues. Notwithstanding, while
Viettel’smobile phone subscription rocketed in thefirst six months of 2005,
VNPT has only provided less than 50 percent of the connection demand,
triggering awave of complaintsby Viettel customersabout service quality.

VNPT explainedthat it wasnot VNPT’ sintention to cause troubleto Viettel.
The problem was said to have been caused by VNPT’ s circuit switchboards
using old technology and at present it would not be economically efficient
to upgradethe system. Viettel said the explanation wasirrational asVNPT
only needed to invest US$2mn or 0.3 percent of itstotal annual investment
capital to satisfy demand for Viettel, far less than the US$30mn Viettel
reportedly paid VNPT for connection in 2004.

Source: CUTS 7Up2 Project, Advocacy and Capacity Building on Competition Policy and
Law in Asia, E-Newdletter \ol. V.

“imposing dissimilar commercial conditionsin similar transactionsin order to
create inequality in competition”. Thisis further defined under Article 29 of
the Decree 116/2005.

In countrieswith along heritage of centrally planning like Vietnam, wherethe
state sector assumed, and still does, a great importance, such discriminatory
treatment isquite prevalent. In caseswhere the competitive balanced isunjustly
titled because of such practices, the competition should try to have a say to
protect economic justice. Especialy inthe case of Vietnam, where‘ enterprises
producing/supplying products or public-utility services, enterprises operating
in the State-monopolised sectors and domains' are al so subject to the scrutiny
of the competition law.®

4.6.2. Predatory Pricing

Predatory pricing occurswhen adominant firm temporarily chargesparticularly
low pricesin an attempt to eliminate existing competitors, or create a barrier
to entry into the market for potential new competitors. The predator will incur
temporary losses during its low pricing policy with the intention of raising
prices in the future to recoup losses and gain further profits. Such behaviour
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may offer consumers advantagesin the short run but
will be disadvantageous if the seller is able to
maintain the price at amonopoly level.

Predatory pricing necessarily involvesthe ability to &
raise pricesoncerivals have been disciplined or have |
exited the market. Consequently, akey consideration |
in determining that low prices are in fact predatory
and may lead to asubstantial lessening of competition !
is whether the market is viewed by potential
competitors as having high barriers to entry. Such
barriers might include high financial costsfor entry,
with difficult technology and little ability to sell off the assetsif the new entry
fails. Without such barriers, any post-predation priceincrease by the dominant
firm might attract entry so that the dominant firm would not be able to raise
prices and recoup the costs of predation.*

The ECJ, in its decision of 6 April 1995, confirmed that Radio Telefis
Eireann (RTE) and Independent Television Publications Limited (ITP),
who werethe only sources of basic information on programme scheduling,
whichisindispensable raw material for compiling aweekly television guide,
could not rely on national copyright provisions to refuse to provide that
information to third parties. Such a refusal, the Court held, in this case
congtituted the exercise of an IPR beyond its specific subject matter and,
thus, an abuse of a dominant position under Article 86 of the Treaty of
Rome.

The court argued that RTE and I TP held adominant position, because they
weretheonly sourcein Ireland of the basicinformation necessary to produce
weekly television programming guides and werethusin aposition to reserve
for themselves the secondary market for weekly television guides by
excluding all competition from that market.

The Court considered that, whilst refusal to grant alicensein exercising an
IPR is not of itself an abuse of a dominant position, it might be an abuse
where special circumstances exist. Such circumstances included the lack
of an actual or potential substitute for a weekly television guide, the
existence of a specific, constant and regular demand for such aguide, and
thefact that therefusal to grant alicenseto Magill to produce such aguide
prevented the appearance of anew product on the market which RTE and
ITP did not offer.

Source: Joined Cases 241/91 P etc. RTE and I TP v Commission [1995] ECR |-743.

Competition Law in Vietnam: A Toolkit CUTS}:{

International




Predatory pricing isprohibited in the Competition Law 2004 of Vietnam, under
itsArticle 13(1). According to the Law, such arethe practices of * selling goods,
providing servicesat priceslower than the aggregate costsin order to eliminate
competitors'. Thisisfurther defined under Article 23-26 and Article 31 of the
Decree 116/2005, which details quite alot of criteriafor calculating costsin
such cases. Broadly, such costsinclude manufacture costs, distribution costs,
and managerial costs.

The Decree a so mentions some cases where selling bel ow cost isnot considered
as predatory pricing, such asin the case of prices for perishables, off-season
products/services, sale off, or prices regulated by the State. However, in such
cases, price cutshaveto be explainedin the clearest form possible at the selling
points.

4.6.3. Refusal to Deal/Supply

Absent astatute or other special circumstances, abusinessin afree market has
an unlimited right to refuse to do business with any buyer for any reason or for
no reason at al. Thisspirit isupheld by the Competition Law 2004 of Vietnam
initsArticle4, which says, “Enterprises enjoy freedom to competition within
the legal framework. The State protects the lawful right to business
competition”.

However, in many a case, one will see that the competition statutes of many
countries prohibit such practice whereby asupplier refusesto supply goodsto
adealer without reasonable justifications. In other more special instances, it
might bethe casethat one dominant businesswhich isin possession of ‘ essential
facilities' in an industry or a market is prohibited by the competition law to
refuse/restrict access to those facilities by competitors, if thisis seen as an
effort to maintain its dominant position.®

¥
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A supplier may refuseto supply for variousreasons, for exampleto control the
retail pricesat which itsproductsare sold or to protect itsdownstream markets.
A situation may ariseinwhich asupplier recommendsresaepricestoitsdealers
and refuses to supply those dealers who do not resell at these prices.

The problem ariseswhen onefirmisactivein both upstream and downstream
activities(itisvertically integrated) and refusesto grant other firms, who wish
to provide either upstream or downstream servicesonly, accessto the “facility”.
The refusal to supply may be anticompetitive if it prevents third party firms
from entering the market and consequently has the effect of lessening
competition. A dominant firm, which controls access to an essential facility,
may be abusing itsdominant positioniif it refuses accessto the facility without
reasonable justification or grants access only on discriminatory terms such
that its competitorsin the related market are disadvantaged.

Refusal to deal/supply is not explicitly mentioned as being prohibited in the
Competition Law 2004 of Vietnam, except in Article 13(6) and Article 8(6) as
well as other provisions (e.g. Article 14), which seem to prohibit some kinds
of discrimination against existing or potential entrantsas competitorsor retailers
of the products made by a firm. Article 20 of the Decree 116/2005, when
explaining the concept of restrictive agreements aimed at €liminating from the
market firmswhich are not partiesto the agreement (prohibited i rrespective of
the combined market share of the parties to the agreement under Article 8(7)
of the Law), did mention something related to ajoint refusal to deal or joint
predatory pricing tactics. However, nothing was mentioned in either the Law
or the Decree 116/2005 about such unilateral conduct, or an act of restricting
access to essentia facilities. It was not mentioned either under Article 31 of
the Decree 116/2005 about erecting barriersto entry to new competitors, which
includes only exclusive dealing and predatory pricing tactics.

Other sectoral regulationsin Vietnam, such as the Ordinance No 43/2002 on
Posts and Telecommunications and the Electricity Law 2004, however, do
mention the obligation on the part of incumbent businessesin these sectorsto
provide interconnection to their network to competitors on fair terms. The
Ordinance No 43/2002 on Posts and Telecommunications, for example,
provides for such obligations to be placed on parties who are in a dominant
position in respect of provision of interconnect and who control “essential
facilities” (though this key term isleft undefined). These obligations provide
for good faith negotiations and prohibit refusal to interconnect.
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5. ENFORCEMENT OF THE COMPETITION
LAW AGAINST RBPs

RBPsin Vietnam, according to the Competition Law 2004, may beinvestigated
suo moto by the Competition Administration Department (CAD), as well as
upon receipt of acomplaint.® Any organisation or individua believing their
rightsand interests have been infringed by aviolation of the Law (for instance,
acompany that thinks the practices of a competitor are in breach of the Law)
has the right to lodge a complaint with the CAD. (Article 58(1) of the Law)
Thetime limit for commencement of investigation istwo years from the date
on which the alleged breach of the Competition Law occurred.

A complaint file must include evidence of the competitive practice which is
complained of. The CAD will return acomplaint file to the complainant if the
limitation period has expired, if the case is beyond the CAD’s investigative
authority, or if thefileis not complete (or supplemented within the deadline).
A complainant may appeal against the return of a complaint within five days
of the return; and the Minister of Trade must decide the appeal within seven
days of the appeal. If acomplaint is accepted, an advance worth 100 million
dong (eguivaent to more than US$6000) are payablewithin 15 daysin provision
for costs of case handling by the CAD, in the case of complaints on competition
restraints. (Article 62-63 of the Law and Article47(1) & 53 of the Decree 116/
2005). Thisfeeswill be refunded to asuccessful complainant, as costswill be
payable by the offender. The competition authority will bear the entire feesin
cases where they acted suo moto but the
suspected enterprises are not found
guilty. (Article 63(3) of the Law) Upon
payment of fees, the CAD will
commence competition legal
proceedings based on the complaint.

Thefollowing diagramillustratesin brief

how competition proceedingsin Vietham

take place.? Other than the hard

procedural aspects, there are someissues
which should be taken into account by the competition authorities during the
law enforcement process for effective case handling.

5.1. Detection of Violations

At least three classes of people will provide competition authorities with
information that sometimes|eadsto investigations and findings of competition
law violations: confidential informants (employees or persons or businesses
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seeking to take advantage of leniency provisions); victims of anticompetitive
practices (generally customers or suppliers who suspect that the reason that
they cannot get a deal for price they expect is that the price/supply is being
artificially raised by a cartel); and, employees of the competition authorities
who monitor public actions of industries (for example, a competition
investigator would not find it unusual for prices of different producers to be
about the same for identical products because the higher price seller would
find no buyers; but the investigator would strongly suspect that a price cartel
existsif the only five producers of identical products announced at the exact
sametime a price increase of the exact same amount).

Now there are strong reasons that some people, perhaps most, who fall into
these three categories might be unwilling to file a public complaint or pay the
advance, as provided for in the Competition Law 2004 of Vietnam. Consider,
for example, an employee who overhears a conversation or sees a document
that indicates that his (or her) company is party to a price cartel. As a good
citizen, hemay bewilling to tell the competition authoritiesabout his suspicions.
But so long as they are only suspicions, he would not like the company to
know what he said. In fact, competition authorities normally would attempt to
keep both the person’s identity and the allegations confidential until more
information was obtained. Indeed, they are likely to want the informant to
seek further evidence of the unlawful activity, which would be impossible if
the company knew the employee was talking to the competition authorities.
Moreover, the employeeisunlikely to have the money to pay the 100-million-
dong advance or any desire to pay it.

Much the same is true of a co-conspirator who is seeking leniency. Such an
enterprise may have enough money, but they may not be surethat therewill be
enough evidence to prove the conspiracy if the allegations are made public
before an investigation. If the cartel members have been careful in arranging
meetings and have no written agreements, and especialy if there has been
some cheating by cartel members, the testimony of asingle competitor may be
insufficient to provethat the cartel existed. They might ssmply deny the meetings
or agreement and point to the instances of cheating (selling at less than the
agreed upon price) as evidence that there never was an agreement on price.
Competition authorities might, therefore, encourage theinformant to meet again
with the other cartel members at aplace where the authorities might videotape
the cartel members (as happened in the USin the lysine cartel case).

Customers might be willing to suggest to the competition authoritiesthat their
suppliers seem to be engaged in a customer allocation cartel. The customer
might suspect this if he tried to find a new supplier and the first two new
suppliershetried said that they have committed all of their suppliesto existing
customers. The customer who has made this allegation might try to find out if
hisrivals aso face the same problem, but it isnot clear that hisrivals have an
incentivetotell him thetruth andif word getsout that he has complained to the
competition authorities, the suppliers may make his supply problems more
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difficult. Whileit islikely that the customer will have to testify at sometime,
he could assist the competition authoritiesif he could try to gather additional
evidence of an allocation cartel before the cartel member become aware of the
investigation.

Thetiming of notification to suspected violatorsisalso crucial to being ableto
gather additional information about a suspected violation. In the example of
firms raising prices at the exact same time, it is possible that some external
event or series of events caused the companiesto announcetheir priceincrease
at the same time. For example, if an association of business that purchased
their products was about to meet and the competitors all learned that their
supplierswere going toincreasetheir prices; it isconceivablethat all thefirms
individually decided that it would be prudent to announce the price increase
before the meeting. A non-public investigation is more likely to be able to
determine the facts and avoid the possibilities of wrongly accusing agroup of
innocent companies of violating the law or giving violators warning of the
investigation and allowing them to make up an untrue story to disprove the
violation.

Theideathat an investigator should or the competition authority should get an
advance on their feefor handling a case before conducting aninvestigation, as
in the case of Vietnam, therefore, is not recommended. Besides, it might not
be a good ideato announce publicly that acompetition investigation istaking
place beforetheinvestigation is concluded. An announcement should be made
only when the investigation is concluded. The reason that all investigations
arenon-publicisbothto makeit easier for the staff to conduct theinvestigation
and because it can unnecessarily damage acompany if it isknown to be under
investigation and then later it turns out that the company has committed no
violation.

5.2. Obtaining Proof of Violations
The kind of proof needed will depend
on the nature of the violation and the
proof required in order to show that the
competition law has been violated.

Mar ket shares; Theseareaset of number

that are required in proving certain

unlawful RBPs, abuse of dominance,

and unlawful mergers or joint ventures

(aswill be discussed in Section 6). For
example, Article 8(1-5) of the Competition Law 2004 requires proof of market
shares; while Article 8(6-8) does not. Proof of dominance also requires a
demonstration of market shares.

In order to determine market shares, it is necessary to define the market and
determine the share of the enterprise or enterprisesthat are being investigated.
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Asdiscussed earlier, this requires both a determination of the product market
and the geographic market. In general, competition authorities begin with what
their investigatorsknow asindividual s, what the authorities know from previous
investigations, and what information is available from public sources.

As a result, an investigation might be compared to creating a map of
undiscovered territory. In aninvestigation of manufacturers of aproduct, one
might start by interviewing retail stores to determine what products are
considered substitutes by consumers and what enterprises can sell the retailer
the supplies, whether the suppliers must have local production facilities or
whether the product is produced on a national or international level. Such
interviews might bejust astart to defining the product and geographic market.
Thelist of manufacturers gained from the retailers would provide a start that
might be followed up with interviewswith distributors or wholesalers. Any of
these interviews might point to other manufacturers who could make the
products or who might be planning to make the products. Little by little a
consistent pictureof theindustry islikely to emerge asthe answers of businesses
arecross checked. Ultimately, it will be necessary to gain information fromthe
manufacturers themselves to determine the size of their salesin the relevant
market and their capacity to manufacture additional products for that market.

M ost established competition authorities can quickly put together apreliminary
sketch of an industry from voluntary interviews with market participants.
Obtaining such information voluntarily and quickly is possible only if the
businesses have confidence that the competition authoritieswill keep business
information secret. The Competition Law 2004 of Vietnam requires that the
competition authorities keep such information confidential, which isapositive
point (Article 56(3) of the Law inter alia). Special procedures are provided
for introducing such information at trials to protect the confidentiality of
businessinformation.

Competition authorities should find it easier to obtain information informally
if they makeit known that they are required to keep business secrets confidential
and they have demonstrated that they comply with the requirement of
confidentiality. Accordingly, for anew competition authority, it isimportant to
build trust with the business community; but it isaso helpful if the authority
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hastheformal authority to require the submission of theinformation. At some
point in acompetition proceeding, it will be necessary to obtain formal records,
but in making the preliminary determination whether an investigation should
be pursued, it may bethat the burden on everyonewill belessif theinterviews
inapreliminary investigation are informal. Many allegations or suspicions of
violations can be dismissed quickly and at a low cost by using informal
investigative techniques.

Intent evidence: It is often much more difficult to obtain. As noted above,
evidence that enterprises are parties to illegal agreementsis often difficult to
obtain, especialy if thereisno confidential informant. An abuse of dominance
case may present the sasme kind of difficultiesin obtaining adequate proof of a
violation. But obtaining such proof is not simply amatter of luck or magic, it
ismore often the product of intense investigative work. For example, it might
be possible to prove that managers of rival firms met regularly in secret from
hotel or restaurant records or by credit card or banking records. Establishing a
predatory pricing case generaly requires the use of an accountant to show
below-cost pricing and the use of other investigatorsto determine whether the
enterprise was simply eliminating excess inventory of discontinued product
lines. If we think of determining market shares to be like mapping unknown
territory, we might think of obtaining evidence about intent to belike detective
work. The objective is not usually to obtain a confession, but to eliminate the
possibility of innocent explanationsfor the business eventsthat have occurred.

There are occasionsin which special techniqueslikethe offer of leniency to a
co-conspirator or a “dawn raid” on facilities may be the key to establishing
violations.

Dawn raids: In the competition world, dawn raids mean those surprise
inspections carried out by the officials of the competition authorities at the
premises of the business or businesses suspected, to obtain incriminating
evidence. Dawn raids are not too difficult to undertake, and can generally
bring good results, especialy in the case the alleged companies refuse to
cooperate.

Though the Competition Law 2004 of Vietnam does not specify the use of
dawn raids during theinvestigation process over competition cases, the Decree
116/2005, under its Article 94 provide for the same. More information about
the necessary techniquesto carry out searches, raids and inspectionsin general
can be obtained from the website of the International Competition Network
(ICN) at: <http://www.internationalcompetitionnetwork.org/cartels/Section2_Anti-
Cartel_Enforcement_Manual.pdf>

Leniency: Leniency is a generic term to describe a system of partial or total
amnesty from the penalties that would otherwise be applicable to a cartel
member, which reports its cartel membership to a competition enforcement
agency.%® In addition, agency decisions that could be considered lenient
treatment include agreeing to pursue areduction in penalties or not to refer a
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matter for criminal prosecution. Theterm leniency, thus, could be used to refer
to total immunity and “lenient treatment”, which meanslessthan full immunity.

A leniency policy describesthe written collection of principlesand conditions
adopted by an agency that govern the leniency process. A leniency policy is
one component of aleniency programme, which also includesinternal agency
processes, for example, how the agency implementstheir leniency policy.

Many jurisdictions have devel oped programmesthat offer leniency in order to
encourage violators to confess and implicate their co-conspirators with first-
hand, direct “insider” evidence that provides proof of conduct parties want to
conceal. The programmes uncover conspiracies that would otherwise go
undetected, can destabilise existing cartels and can act as a deterrent effect to
entering into cartel arrangements. The programmes elicit confessions, direct
evidence about other participants, and leads that investigators can follow for
other evidence too. The evidence can be obtained more quickly, and at lower
direct cost, compared to other methods of investigation, eading to prompt and
efficient resolution of cases. To get thisinformation, the partieswho provideit
are promised lower fines, shorter sentences, less restrictive orders, or even
completeleniency.

Some leniency isavailable in Vietnam Law, as

provided under Article 85 of the Decree 116/

2005. However, these provisions are at a very

initial stageand will be of much helpininducing

cartelists to come forward and cooperate with

the competition authority. A more proper

leniency programme, therefore, needsto be built

upinVietnam. Moreinformation on how to draft

an effective leniency programme again can be obtained from the website of
the International Competition Network (ICN)

at: <http://www.internationalcompetition network.org/capetown2006/FINALFormatted
Chapter2-modres.pdf>

5.3. Preserving Proof of Violations

Theideaisthat the competition authorities should build afile, while obtaining
evidence, which includes proof of every element of the violation. In the US,
for example, when an enterpriseisfirst notified that an investigation has been
initiated, the enterprise istold that it is forbidden by law from destroying any
documents that may relate to the investigation. At an appropriate time, this
evidence should be collected in a manner, which is both admissible in a
competition hearing and, if possible, in aform that cannot be denied by the
enterprises charged with a competition violation. For example, the request or
demands for information and documents always require that the submitting
enterpriseinclude a certification by an authorised official that the submission
contains all the documents requested (or certified copies of them) and that
theseare unaltered documents. Written submissionsand oral testimony issworn
under penalty of perjury.
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The Competition Law 2004 of Vietnam dealswith thisissuevery briefly inits
Article 60, which only defineswhat evidences are. However, the Decree 116/
2005 devotes an entire section with 11 articles to the issue of “finding proof/
evidence” (Section 5, Article 74-84). Especially, Article 82 of the Decreetalks
about preservation of evidence which has been filed, though of course one
does not expect techniques for preservation to be mentioned here.
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6. MERGERS & ACQUISITIONS

he phrase ‘ mergers and acquisitions’

or ‘M&A’ refers to the aspect of
corporate finance strategy and
management dealing with the merging and
acquiring of different companies as well
as other assets.>

6.1. Distinction between M& As
Although they are often uttered in the same
breath and used as though they were
synonymous, thetermsM& A mean dightly
different things.

W02'safew 'MMMm

When one company takes over another and clearly established itself asthe
new owner, the purchaseis called an acquisition. From alegal point of view,
the target company ceases to exist, and the buyer “swallows’ the business.

In the pure sense of the term, a merger happens when two firms agree to go

forward as a single new company rather than remain separately owned and
operated. For example, both Daimler-
Benz and Chrysler ceased to exist when
the two firms merged, and a new
company, DaimlerChrysler, was
created.®

In Viethamese law, M&A cases are

called as ‘economic concentration’,

which include inter alia mergers,

acquisitions, joint ventures, and

consolidations. The Competition Law
2004 of Vietnam defines them as follows:

“1. Merger of enterprises means an act whereby one or several enterprises
transfer all of its/their property, rights, obligations and | egitimate interests
to another enterprise and at the same time terminate the existence of the
merged enterprise(s).

2. Consolidation of enterprises means an act whereby two or more enterprises
transfer all of their property, rights, obligations and legitimate intereststo
form anew enterprise and, at the sametime, terminate the existence of the
consolidated enterprises.
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3. Acquisition of enterprises mean an act whereby an enterprise acquiresthe
whole or part of property of another enterprise sufficient to control or
dominate all or one of the trades of the acquired enterprise.

4. Joint venture between enterprises means an act whereby two or more
enterprisesjointly contribute part of their property, rights, obligationsand
legitimate interests to the establishment of anew enterprise.”

6.2. Varietiesof M& As Y e
Mergers can be characterised according to |4 . 'E'_:r’"
three categories. horizontal mergers, which i = .J’
take place between firms that are actual or r ¥

potential competitors occupying similar =
positions in the chain of production; vertical o e P
mergers, which take place between firms at . 1
different levelsinthechain of production (such Y
as between manufacturers and retailers); and | L
other mergers, such as those which take place h‘ '.;;!
between companiesthat sell the same products -
indifferent markets (market-extension mergers), or companies selling different
but related products in the same market (product-extension mergers), or
conglomerates with different types of businesses.

wod'safe rmmm

An acquisition may be only dightly different from amerger. Infact, it may be

different in name only. Like mergers, acquisitions are actions through which

companies seek economies of scale, efficiencies and enhanced market visibility.
Unlike all mergers, all acquisitions involve one
firm purchasing another — there is no exchange
of stock or consolidation as a new company.

In an acquisition, a company can buy another
company with cash, stock or a combination of
thetwo. Another possibility, whichiscommonin
smaller deals, isfor one company to acquire all
the assets of another company. Company X buys
all of Company Y’s assets for cash, which means that Company Y will have
only cash (and debt, if they had debt before). Of course, Company Y becomes
merely ashell and will eventually liquidate or enter another area of business.

6.3. Concerns about M& A

The review and approval of mergers, acquisitions and other corporate
combinations (hereinafter referred to as‘ mergers’ for convenience) isnormally
entrusted to competition authorities or other relevant branches of government
such as ministries of company affairs or sectoral regulators.

Many mergers will have little or no negative impact on competition. Some
mergers may be pro-competitive, for example, by enhancing production
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efficiencies resulting from economies of scale or scope. Mergers may aso
create new synergies, lead toinnovation by combining talents of different firms,
and provide additional resources to develop new products and services.

Concerns about mergers, acquisitions and other corporate combinations are
generally based on the same concerns about anticompetitive behaviour as
discussed earlier in this paper. The main concern isthat alarger merged firm
may increase its market power. To the extent a merged firm becomes more
dominant in a market, there is a greater potential to abuse the accumulation
and exercise of market power to the detriment of competitors and consumers.
In practice, merger reviewsand the exercises of related powers by competition
authoritiesare usually based on an evaluation of theimpact of specific merger
on competition in the relevant markets.

As will be discussed in subsequent sections on cross-border competition
concerns, at times, amerger might not, by itself, be competition-problematique
at home, but might affect its subsidiaries in a developing country. However,
despitethefact that such merging of subsidiarieshas apparent negative effects
on the competitive process of host countries, competition authorities of host
countries can do very littleto regulate afait accompli merger (see Box 21 for
an example).

According to the Competition Law 2004
of Vietnam, certain M&A cases (or
‘economic concentration’, as in the
Law'swords) ‘shall be prohibited if the
combined market shares of participating
enterprises ... account for over 50
percent on the relevant market’, except
for cases when ‘one or more of the
participants ... is/are in danger of
dissolution or bankruptcy, or ‘the
economic concentration has an effect of expanding export or contributing to
socio-economic development, technical and technological advance', or ‘the
case where enterprises, after implementing economic concentration, are still
of small or medium size as prescribed by law’ .5

6.4. Merger Review

Large merger cases require prior review and approval in many jurisdictions.
Aspart of their review, competition authoritiesmay prohibit mergersor approve
them subject to conditions. Mergers are usually only prohibited or subjected
to conditionsif the authority concludesthat the merger will ‘ substantially harm
competition’. Given thediscretioninherent in theinterpretation of thisthreshold,
various competition authorities have published merger guidelines. These are
intended to assist firms and their advisers to anticipate the procedures and
criteriathat will be applied in assessing a merger.
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An example of such guidelinesis
contained in the Horizontal
Merger Guidelines published in
1997 by the US Department of
Justice (DoJ) and the Federal
Trade Commission (FTC). The
Guidelines set out a five-stage
analysis of the following subject
areas:®
o market definition;
e identification of firms participating in therelevant market and their market

shares;
e identification of potential adverse effects of the merger;

analysis of barriersto market entry; and

evauation of any efficiencies arising from the merger.

Further details about investigative techniques recommended for use during
the merger review process can be found at the website of the ICN, at:
<http://www.inter national competitionnetwork.org/media/library/
conference_5th_capetown_2006/| CNMerger GuidelineswWbor kbook. pdf>

6.5. Information in Merger Review

Aspart of the merger review process, the merging firms must normally provide
information to the reviewing authority. It is standard practicein jurisdictions,
which impose merger review, to require partiesto be merger to submit advance
notice of the proposed transaction. Theinformation disclosed in the pre-merger
notification will normally be used by acompetition authority in thefirst stage
of merger review (i.e. to determineif any anticompetitive concernsare present
and whether to proceed with a more detailed review of the proposed
transaction).*®

In Vietnamese Law, pre-merger
notification is required ‘if enterprises
participating in economic concentration
have combined market shares of between
30 and 50 percent on the relevant
market’. ‘Where combined market
shares of enterprises participating in
economic concentration are lower than
30 percent on the relevant market or
whereenterprises, after implementing economic concentration, are till of small
or medium size as prescribed by law, such notification is not required’ .

These provisions create a design flaw that will impair the workability of the
Law. How doesacompany know what itsmarket shareisfor any of itsproducts?
Suppose only one or two products of a company that makes 20 products have
a 30 percent market share and those two products only have a greater than 30
percent share only in two small local markets. Does the enterprise file aprior
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notification only for those products and
only for those markets? In short, this
obligation to fileanatification seemsto
require any firm having intention to
merge with or acquire another firm to
have knowledge about the relevant
product or geographic markets or the
total sales in those markets; and
consequently their individual or
combined market shares. Relevant
markets are virtually impossible to

define in the abstract, and even in context, the merging parties are frequently
not going to know whether they need to notify the competition authorities,
whether they need an exemption or are subject to merger controls, etc. Thisis
the worst footing that a law could start with. Businesses must know if they

The nation-wide cabletelevision servicein Thailand becameamonopolistic
industry, in February 1998, as the two operators, the International
Broadcasting Corporation (IBC) and the United Television Network (UTV),
merged to become one single entity —the United Broadcasting Corporation
(UBC).

The merger was approved by the Mass Communication Organisation of
Thailand (MCOT), the State Enterprise that holds licensing authority in
Bangkok. The main justification for the merger was the need for the
operators to consolidate, given the cost hike following a sudden sharp
devaluation of the baht in June 1997, marking the beginning of the country’s
financial crisisthat spread globally.

In May 1999, UBC raised itsmonthly subscription feefor its* gold package’
—i.e. the subscription package with the largest number of channels—by a
whopping 22.47 percent from 890 bahts (US$23) to 1090 (US$28) per
month.

An expert sub-committee was established to investigate whether the cable
monopoly was abusing its market power in general, and whether the price
increase was excessive. The sub-committee produced an 80-page
investigation report.

Later on, the TCC decided that since the cable television service is a
regulated service, the de facto regulatory body, the MCOT, should handle
the matter, which isresponsiblefor tariff approval and ensuring licensees

complianceto the terms of the licence. The case was, therefore, transferred
after which it was never heard of again.

Source: Cable Television Monopoly Case Sudy: An Investigation by the Thai Trade
Competition Commission: Deunden Nikomborirak, Research Director, Thailand
Development Research Ingtitute.
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have obligations. Here they will not know until the litigation is finished at
which point they may be liable for large penalties even though they had no
idea that they are covered. That after-the-fact determination of the law’s
coverage will undermineits credibility.

The content of pre-merger notifications is generally defined by the law or

regulation. Required information typically includes:

e identity of the firmsinvolved in the proposed transaction;

o description of the nature and commercial terms of the transaction;

e timing of thetransaction;

o financial information on theinvolved (including revenue, assetsand copies
of annual or other financial reports);

o identification of related ownership interests and the organisation structure
of the firmsinvolved; and

e description of the relevant product and service marketsin which the firms
operate.

Theinitial information filing typically triggersawaiting period, during which

the reviewing authority will be entitled to request further information. This

process concludes with adetermination by the reviewing authority whether to

proceed with amore detailed investigation.

If the competition authority decidesto proceed with afurther investigation, it
will obtain more information from the merger participants. Additional
information is usually gathered from third parities such as competitors and
customers. Commercialy sensitiveinformationisalso generally protected from
public disclosure.

During a more detailed review, a competition authority will normally seek
information about matters such as the following:

e products, customers, suppliers, market shares, financial performance;
activity of competitors and competitors’ market shares;

availability of substitute products;

influence of potential competition (including foreign competition);

pace of technological or other changein therelevant markets, and itsimpact
on competition;

nature and degree of regulation in the relevant markets; and

quality of amerger review will depend heavily on the quality and range of
information available to the reviewing authority.

6.6. Merger Remedies
Thegoal of merger control law isto prevent or remove anticompetitive effects
of mergers. Three types of remedies are typically used to achieve thisgoal.

Prohibition or Dissolution: The first remedy involves preventing the merger
in its entirety, or if the merger has been previously consummated, requiring
dissolution of the merged entity.
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Partial Divestiture: A second remedy is partial divestiture. The merged firm
might berequired to divest assets or operations sufficient to eliminateidentified
anticompetitive effects, with permission to proceed with the merger in other

respect.

Regulation/Conditional Approval: A
third remedy is regulation or
modification of the behaviour of the
merged firmin order to prevent or reduce
anticompetitive effects. This can be
achieved through a variety of one-time
conditions and ongoing requirements.

Thefirst tworemediesare structural, and

the third remedy is behavioural.
Behavioural remedies require ongoing regulatory oversight and intervention.
Structural remedies are often more likely to be effective in the long run and
reguire less ongoing government intervention.

Aspen Pharmacare (Pty) Limited, a generic drugs firm was a protagonist
of two merger cases, both conditionally approved by the Competition
Commission in South Africa. Inthefirst caseit acquired one of its smaller
direct competitors, Triomed. Based on aninternationally accepted criterion
of defining relevant markets of pharmaceutical products, it wasfound that
there were 26 product overlaps between the two firms. The divestiture of
Tetracycline products by Aspen was stipulated as the condition of
authorising the merger.

In the second A spen case, the South African subsidiary of the multinational
pharmaceutical firm GlaxoSmithKline expressed its interest in acquiring
the company. The merger took placein afast changing market environment,
at a time when a new market regulation was being introduced for
pharmaceutical products. Thisnew regulation eliminated asignificant part
of the sales margins charged by wholesale firms, it created an incentive
system for replacing innovative drugswith generic onesand, in general, it
introduced a so-called transparent pricing system. It may be supposed that
the merger was, at least in part, initiated by the multinational firmin order
to get abetter competitive position on the domestic market of generic drugs.
The conditional authorisation of the merger affected only the sales of one
specific product (Lanoxin). It stipulated no divestiture as such but just the
condition that this product may not be part of the transaction.

Source: Adam Torok (2005), Competition Policy Reform in South Africa — Towards the
Mainstream CP Model for ‘Transition’ Economies in the Third World, Budapest, p. 39.
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In January 1999, British American Tobacco Plc of the United Kingdom
announced that it had reached an agreement with the shareholders of
Rothmans International, Compagnie Financiere Richemont AG of
Switzerland and Rembrandt Group Limited of South Africato mergetheir
international tobacco businesses. Subsequent to the completion of the
international merger between British American Tobacco Plc and Rothmans
International, Rothmans of Pall Mall (Zimbabwe) Limited in September
1999 gpplied to the Competition Commission of Zimbabwefor authorisation
to acquire the entire issued share capital of British American Tobacco
Zimbabwe Limited.

The merging parties gave as one of the reasons to merge the declining
market for cigarettesin Zimbabwe. It was presented that the Zimbabwean
manufactured cigarette market had declined to such an extent that it was
no longer big enough for the continued viability of two manufacturers as
evidenced by the poor performance of British American Tobacco Zimbabwe
Limited in itsfinancial year ended December 31, 1998.

The case was evaluated as a horizontal merger as defined in section 2 of
the Competition Act.

The Commission noted that although the merger would result in acreation
of a monopoly situation in the relevant market (i.e. the manufactured
cigarette market), it had other public interest benefits provided for in the
Competition Act. The failing firm defence put forward by the merging
parties was also considered a strong point in support of the merger.

The Commission therefore authorised the merger with certain conditions
aimed at alleviating the adverse effects of the monopoly situation created.
The conditionsrelated to the disposal of surplus cigarette making equipment
to third parties interested in entering the Zimbabwean cigarette making
industry, and surveillance by the Competition Commission of future cigarette
priceincreases whilethe monopoly situation created remainsin existence,
with any pricerises being justified to the Commission before being effected.

Source: Alexander J Kububa, Issues In Market Dominance: Merger Control In Zimbabwe,
paper presented at the World Bank’s Regional Conference on Competition Policy,
Competitiveness, and Investment in A Global Economy, Dar-es-Salaam, Tanzania: 10-12
May 2004.

Partial divestiture or behavioural constraintsarelessintrusiveinto the operation
of market than preventing amerger from proceeding or requiring dissolution
of a previously completed merger. Partia divesture can reduce or eliminate
anticompetitive effects while preserving some of the commercial advantages
of a merger. Partial divestiture is emerging as a preferred remedy in many
jurisdictions.
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InVietnam, if an M&A caseisfound to bein violation of the Competition Law
2004, i.e. the partiesto the merger have acombined market share of morethan
50 percent in the relevant market and the merger is not eligible for exemption
under thelaw,®* then ‘division or split the merged or consolidated enterprises;
or forced resale of the acquired enterprise parts’ will be the applicable
remedies.®

Further detailsabout remedies recommended for use by competition authorities
can be found at the website of the ICN, at
<http://www.internationalcompetitionnetwork.org/
ICN_Remedies StudyFINAL5-10.pdf>.

6.7. Joint Ventures

In some cases, existing competitorsin amarket may decideto enter into ajoint
venture. The competition analysis of joint ventures generally raises similar
issues to those discussed under the section of restrictive agreements, and
therefore would normally violate per se competition rules. The process and
information requirements for review of a joint venture, however, should
resemble those discussed earlier in this section on M&AS.

Thereasonsfor thisrecognition may beimportant
to understand. Joint ventures createlesseconomic
concentration than mergers, therefore there is
some economic policy reason to prefer or at least
not discriminate against lesser concentrations of
economic power. While that seems logical,
competition laws did not develop that way
because joint ventures are commonly horizontal
agreements between competitors that eliminate
competition between them. Mergers of course
dothe samething but it was assumed that mergers
always contain some efficiencies. Thus, in the
beginning, joint venturesare allowed only if they
were necessary to create the venture, which means neither company alone
could undertake the new project.

Over time, however, the focus
( shifted from the need for

s, ¥ Pt cooperation  between  the
-7 4 . competitors to the question of
X \f'( =& whether thereare economic savings

L’I.fﬁ'b_ - e «'ﬁﬁ.e' L from the joint venture and, if there

Fd ) were, then the joint venture would
be held lawful if it would beallowed
as a merger (meaning if the
combination of the two companies
would leave enough companies in
themarket to maintain competition).
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A Request for Exemption from Court Approval for Agreement to Establish
Poligar was made to the Antitrust Authority of Israel in 1994 to approve a
marketing joint venture between the only two Israeli producers of
polyethelene covers.

In analysing the effects of the proposed venture, the General Director
stressed the disciplining effects of potential and existing imports, on the
market power of thedomestic firms. He approved the venture sinceit would
enable the domestic firms to reduce their costs and thus compete more
effectively with foreign importers, without harming the | sraeli consumer.

This reasoning differs significantly from that on which past decisions to
approvejoint ventureswas based. Wheress, in the past, emphasiswas placed
on the ability of the parties to the venture to reduce their costs without a
real analysis of total welfare effects, the decision in Poligar approves the
venture based on the need of the parties to act more efficiently in order to
meet foreign competition.

The analysis ensures that the Israeli consumer, aswell asthe Isragli firms,
will enjoy the benefits of the venture. This sort of analysis, which gives
much weight to competitive considerations, based on market conditions,
and eval uatesthe effects of the conduct on all market players, characterises
most of the decisions from the 90's onwards.

Source: Gal & Israeli (2006), Israel, Competition Regimes in the World — A Civil Society
Report, CUTS, p. 69.

Competition Law in Vietnam: A Toolkit CUTS}:{

International




7. UNFAIR TRADE PRACTICES:
COMPETITION & CONSUMER
PROTECTION

The complementarities between competition
and consumer protection is no longer a new
and debatable issue in any discussion
pertaining to competition law, but rather a
settled one.%

Competition presses producers to offer the
most attractive price and quality options. In
competitive markets, producersmust gain new
sales, new clientele by satisfying consumer
needs by increasing the range of choices
available, since if consumers dislike the
offerings of oneseller, they might turn to others. Thisisbecausethe availability
of substitutable goods at acceptable prices in competitive markets enables
consumersto shift purchase, which pusheseach seller totry to satisfy consumer
preferences.

Further than increasing the choices available to consumers, in competitive
markets, long-term competitive strategies make it imperative for producersto
provide correct and useful information about their products, to fulfill promises
concerning price, quality, and other terms of sale, and thus to improve their
image toward the consumers. Thus, in its mandate of ensuring the markets
function competitively, competition law becomes an effectively tool to promote
consumer welfare, which is also the objective of consumer protection policy.

Consumer protection policy works to ensure that consumers can make well-
informed decisions about their choices and that sellerswill fulfil their promises
about the products they offer. In other words, consumer protection policy
prevents producersfrom engaging in unfair practiceswhile seeking to increase
their sales.

UTPs not only harm the consumers, but also harm other market playersin the
process, and more importantly, they harm the market as a whole as well .
Revelations that they are cheated by a producer, a group of businesses might
lead the consumersto distrust an entire industry or market, which in turn will
affect salesin that market negatively. In away, while preventing and punishing
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UTPs, consumer protection policy does more than safeguarding the interests
of the consumers or promoting consumer welfare, it comes back to facilitate
competition.

7.1. Unfair Trade Practices e
UTPs encompass abroad array of torts, | -l ool clls e

all of which involve economic injury | A SRl E e
brought on by deceptive or wrongful | A=l EE S E il

conduct. The legal theories that can be | il RIS

asserted include claims such as trade | Mol LRI

secret misappropriation, unfair | LSS
comptition, false advertising, palming- | oGS SRR

off, dilution and disparagement. UTPs | /el cie e el

can arisein any field of technology and | (AL ERIE

frequently appear in connection with the

moretraditional intellectual property claimsof patent, trademark and copyright
infringement.

Specific types of UTPs prohibited in domestic law depend on the law of a

particular country. The World Bank (WB) and Organisation for Economic

Cooperation and Development (OECD) Model Law, for example, lists the

following trade practices to be unfair:%

o distribution of false or misleading information that is capable of harming
the business interests of another firm;

o distribution of false or misleading information to consumers, including the
distribution of information lacking areasonable basis, related to the price,
character, method or place of production, properties, and suitability for
use, or quality of goods;
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o false or misleading comparison of goods in the process of advertising;

o fraudulent use of another’s trade mark, firm name, or product labelling or
packaging; and

e Uunauthorised receipt, use or dissemination of confidential scientific,
technical, production, business or trade information.

The Competition Law 2004 of Vietnam call these practices‘ unfair competition
acts', i.e. ‘competition acts performed by enterprises in the process of doing
business, which run counter to common standards of business ethicsand cause
damage or can cause damage to the State's interests, legitimate rights and
interests of other enterprises or consumers' .% These actsinclude:

(i) mideadingindications;

(i1) infringement upon others’ trade secrets;

(iif) constraint in business;

UTPs, which are now exclusively within the scope of the Consumer
Protection Act of India (COPRA), were brought under the purview of the
MRTPActin August 1984. Thefirst salespromotion organiser to be charged
under the Act was Bal Krishna Khurana, who was famous, in all of North
India, for selling ‘ export quality’ hosiery goods at ridiculously low prices.

CUTS reacted accordingly when Khurana hit Jaipur in 1984 to sell his
goods at throwaway prices. CUTS had been receiving complaints from a
large number of victims of these sales and decided to investigate.
Consequently, CUTS moved the MRTPC against K hurana and demanded
to know how he could offer ‘ export quality’ hosiery goods, worth Rs 210,
for aslow asRs 5 to15.

In its complaint before the Commission, CUTS stated that misleading
advertisement and bait-and-switch selling, that followed, caused harm and
inconvenience to the public and buyers. Visits to Khurana's stalls caused
mental agony to consumers as what they took home were mainly bogus
goods after wasting time and money.

The MRTPC promptly ordered an inquiry into the complaint, which was
followed by an order restraining Khurana from organising any more sales
promotion ventures.

Furthermore, the MRTPC advised newspapers not to carry misleading
advertisements, as one of the duties of the mediais to protect consumer
rights, and not solely earn revenue through bogus advertisements. The
newspapers responded to the advice. Even so, after a gap of afew years,
sadly, newspapers continue to carry such advertisements.

Source: Mehta, Pradeep S, How To Survive As A Consumer, CUTS, 1998.
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In April 2002, the implementing authority of the Commercial Loyalty Act
condemned Wal-Mart Argentina SA for violation of Article9 of Bill 22.802,
which prohibited misleading publicity and promotion of goods and ser-
vices.

Throughout 2002, it was the norm for big supermarket chains (Wal-Mart,
Carrefour, to name afew) to offer products at special pricesto attract cus-
tomers. However, when the time to pay the bill came, in many cases cus-
tomers found out that the price charged for some of the products were
different than the one announced either on the brochures or the stand.

In the case under review, the implementing authority decided to regulate
the price of several products of the basic food basket. During the inspec-
tion, it found differences of over eight percent in two of the products cho-
sen. Prices shown in the brochure or at the stand were less than the one
finally charged at the counter.

The severity of the sanction took into account the fact that Wal-Mart had
already been penalised for the same type of infraction more than 30 times
in the period of three years.

Source: Andrea Botto (2006), Argentina, Competition Regimesin the World — A Civil Society
Report, CUTS, p. 544.

(iv) discrediting other enterprises,

(v) disturbing business activities of other enterprises;

(vi) advertising for the purpose of unfair competition;
(vii) sale promotion for the purpose of unfair competition;
(viii) discrimination by associations; and

(ix) illicit multi-level sale, etc.5”

7.2. Mideading Advertising
Misleading advertising
refers to any false or
misleading representation
that is made to the public
by a person in the course
of  business. The
representation may be
about the nature, character
or performance of a
product, such assize, type
of contents or weight. It
also includes warranties,
statements, or guarantees that are not based on adequate and proper tests.®®
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A clear example of misleading
advertising is an advertisement, which
describes a pair of shoes, which was
“Made in Taiwan” as “English
Handmade”. Through the use of an
expression associated with along history
of quality shoes, the merchant had made
amisrepresentation asto thetype of shoe
that was being sold. Another example of
misleading advertising occurs when a
merchant makesapromiseto aconsumer to deliver aniteminacertain number
of daysand doesnot fulfill this promise. Failureto discloseinformation, which
is material to the consumer’s purchasing decision, will also amount to
misleading advertising.

Misleading advertising is
prohibited under Article
45 of the Competition
Law 2004 of Vietnam,

together with
comparative advertising
and imitation of others’
advertising products.

The essence of a Misleading advertising is prohibited
pyramid scheme is that under Article45 of the Competition Law
the profit of the business 2004 of Vietnam, together with
comes from the sale of comparative advertising and imitation of
franchises, not the sale others' advertising products. Hopefully,
of products either when the Law is fully enforced, it will
because there are no help to eradicate such practices, which
products or the products are quite prevalent in Vietnam. For
are not saleable at a instance, many consumers in Vietnam
price that would make complained about their sad experiences
the investment in the with a shampoo brand called CLEAR,
franchise profitable. which is certified by some ELIDA
Institute (Paris) to be able to eliminate
dandruff within seven times of
shampooing, according to the advertisement, though of course, thismiracle does
not happeninreal life, though CLEAR does help abit in dandruff controlling®

In addition to misleading advertisement, other unfair and deceptive trade
practicesare also fully defined in and prohibited by the Competition Law 2004
of Vietnam. Hereafter, we choose to discussfurther only another type of UTP,
which is also very prevaent in Vietham, and
has caused tremendous harm to consumer:

illegal multi-level marketing - pyramid
schemes.

7.3. Pyramid Schemes
Pyramid schemes, or also
referred to as “chain
referral”, “binary
compensation” or “matrix
marketing” schemes, is a
non-sustainable business

1
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The HCM City Department of Trade has recently proposed fraud investi-
gatorsto launch aprobeinto possibleirregularities, including trade fraud,
at multi-level marketing firm Sinh Loi. The department earlier undertook a
two-month investigation into the operations of Sinh Loi and announced its
results at a meeting in mid June 2006, with a representative of the MLM
company and the HCM City Consumer Protection Association attending.

A month before, the Department of Trade temporarily revoked the multi-
level marketing business registration certificate of Sinh Loi asitsinspec-
tion team found signs of the company infringing regul ations on taxes, docu-
mentation, promotions, goods labelling and network marketing. At the
meeting, Sinh Loi’s representative objected to the withdrawal of the cer-
tificate, saying it is abiding by law and fighting the case to the end.

Eight companies have been alowed to engage in this business activity in
the city since when the Government Decree No. 110/2005ND-CP that al-
lows for multi-level sales cameinto force early thisyear. Sinh Loi, which
was established in 2000 with total registered capital of VND2bn, hasmore
than 100 staff and over 26,000 associates.

In the meantime, other MLM companiesin Vietnam are also facing allega-
tions, and accordingly, investigations from relevant State agencies, creat-
ing acompl ete chaosin thisindustry. For instance, aformer agent of theLo
Hoi Trading Company said that the selling prices of Lo Hoi werealways5-
7 times higher than the average price levels on the market. For example,
Lo Hoi sold amultivitamin box at VND400,000, whilethe same product is
priced at less than VND 100,000 on the market.

Such companies, like Lo Hoi, have successfully attracted many agents be-
cause people thought that they would be able to buy products at wholesale
prices, which are much lower than the official retail prices. For example, a
product, coded as 015, was sold at the retail price of VND432,000/unit,
while the wholesale price is VND303,000/unit only.

Source: http://english.vietnamnet.vn/biz/2006/08/603121/ et al.

model that involvesthe exchange of money primarily for enrolling other people
into the scheme, usually without any product or servicereally being delivered.

There are other commercial models using cross-selling such as multi-level
marketing (MLM), which are perfectly legal and sustainable.” Most pyramid
schemes take advantage of confusion between genuine businesses and
complicated but convincing moneymaking scams. The essence of a pyramid
schemeisthat the profit of the business comes from the sale of franchises, not
the sale of products either because there are no products or the products are
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not saleabl e at aprice that would maketheinvestment inthe franchise profitable.
The reason they are called pyramid schemes is that at the beginning the first
levels of franchisees can and do make money because in addition to selling
some products, they are also able to sell 10 franchisesto friends. In order for
these ten franchiseesto make money they will each haveto sell ten franchises
(or atotal of ahundred). For those hundred to make money they will have to
sell a thousand franchises. And those thousand will have to sell 10,000
franchises, and so on.

Theevil isnot the sale of the franchise or even the payment of afinder’sfeeto
thefranchisee who signs up new franchisees. The evil isthat information about
the profitability of the sale of the basic product ismisleading. At no level isthe
sdeof thisproduct profitable. The business seemsto be profitableto prospective
franchise buyers because the person selling them the franchises are making
money from the sale of new franchises. But asthe numbersaboveillustratethe
numbers of new buyers of franchises quickly escalates to impossibly large
numbers. Thiswould be clear if the originators of the franchise showed how
many products had to be sold to make the franchise profitable and what the
likelihood is of being able to make that many sales.

In Vietnam, the Competition Law 2004 (Art. 48) and its subordinate Decree
No. 110/2005/ND-CP explains in details the differences between MLM and
pyramid selling, and sets out the responsibilitiesfor operators and participants
inthesetypesof plans. MLM, when it operateswithin the limits set by thelaw,
is a legal business activity, while pyramid selling is a MLM plan that
incorporates various deceptive marketing practices, making it aserious offence.

Itisillega to:

e request those who wish to participate in the marketing scheme to pay a
deposit, buy aninitial volume of goods or pay asum of money for theright
to participate in the multi-level sale network;

e not commit to buy back goods at 90 percent at least of the price at which
the goods were sold to participants for re-sale;

e (give participants commissions, bonuses or other economic benefitswhich
are gained mostly from the enticement of other peopleto participatein the
multi-level sale network; and

o supply false information on the benefits of the participation in the multi-
level sale network, falseinformation on the nature and utilities of goodsin
order to entice the participation of other people.
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8. CROSS-BORDER ISSUES

With the opening up of domestic markets to foreign competition, countries
have becomeincreasingly susceptibleto anticompetitive practicesthat originate
outsidetheir ownterritory.” Thetypesof cross-border anticompetitive practices
arequite similar to that of those perpetrated within national borders. The only
difference lies in the cross-border (international) dimensions of the
anticompetitive behaviour. A number of areas where these behaviours are
perceived to give rise to competition concerns with international dimensions
are discussed here. Though there is no single way by which one can estimate
the damage that these cross-border anticompetitive practices are causing.
However, one can have afair understanding of the nature and dimensions of
the problems through the analysis of anecdotal evidence. These issues can
broadly be classified into four groups:™

e market power in global or export markets;

e barrierstoimport competition;

o foreigninvestment related; and

o |PRsrelated.

8.1. Market Power in Global or Export Markets

International cartels, export cartels and related arrangements can be included
under this category, together with multi-jurisdictional M&As, abuse of
dominance in overseas markets, cross-border predatory pricing and price
discrimination.

Severd international cartels, most of whichwere
constituted by producers from industrialised
countries, were uncovered in the 1990s. These
cartelswere found to have severely affected the
international trade flows during this period,
significantly raised the prices of goods traded,
including imports into low-income countries.
Developing countries’ imports of cartelised
goods in 1997, for example, amounted to
US$81.1bn, which represents 6.7 percent of these
countries’ imports and 1.2 percent of their national incomes.

NPo"NSPS UBLOI MMM

Cartelisation, however, is not only about loss in consumer welfare; it also
hampersthe development of poor countries, and growth of their firms, in several
ways. Varioustechniques, ranging from thethreat of retaliatory pricewars, use
of common sales or distribution agency, to patent pooling, were used by
international cartels to block developing-country competitors' entry into the
relevant markets.

Competition Law in Vietnam: A Toolkit CUTS}:{

International




Graphite electrodes are used primarily in the production of steel in electric
arc furnaces. Inahighly concentrated world market, two firms (one German
and one American) had a combined market share of roughly two-thirds at
the beginning of the 1990s. Japanese producers supply a considerable part
of the remainder, with modest contributions from a number of smaller
producersbasedin certain devel oping countries, principally Indiaand China.
All of the major producersin this market operate production facilitiesin a
number of countries, including devel oping countriessuch as Brazil, Mexico,
South Africa, Russia, and Poland, and sell their products throughout the
world.

The OECD estimates that, “the cartel affected US$5-7bn in sales world-
wide. Throughout the world, the cartel resulted in price increases from
roughly US$2000 per metric tonne to US$3200-US$3500 in various
markets’.

The only direct estimate of pecuniary harm caused to purchasers in
developing countries comes from the Korea Fair Trade Commission
(KFTC), which in March 2002 convicted six graphite electrode
manufactures from the US, Germany, and Japan. According to KFTC,
Korean steel manufactures “imported graphite electrodes amounting to
US$553mn from the six companiesfrom May 1992 to February 1998, and
during the period the import price increased from an average of US$2,225
per ton in 1992 to an average of US$3,356 in 1997 (about 48.9 percent
priceincrease). The damageincurred by the companiesimporting graphite
electrodes is estimated at approximately US$139mn. Korea's major
industries such as automobile and shipbuilding that consume much steel
were aso influenced by thisinternational cartel”.

Source: Evenett, Smon J. (2003), Study on Issues Relating To A Possible Multilateral
Framework on Competition Policy, WTO Document No. WT/WGTCP/W/228.

Also atype of collusive agreements by producersto exercise market power in
foreign markets, export cartels, however, are ‘restraints on trade’ officialy

sanctioned by many governments who
follow a‘ beggar-thy-neighbour’ policy
by permitting their private firms to
cartelise, aslong as affected marketsare
outside the country.™

L arge companies mergein the devel oped
world and consequently their
subsidiariesand associatesin devel oping
countries too end up in new

cuTs™

International
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combinations. This can create position
of dominancefor merging firms, having
a potential of subsequent abuse.
Moreover, developing countries may
also be affected by M& A activitiesthat
take place outside their territory, and
affect their local subsidiaries. The
Zimbabwe tobacco merger case
presented in Box 20 provides agood examplein thisregard.

Other than collusion or combinations, the size and scope of transnational
companies (TNCs) make it possible for them to engage in a variety of
anticompetitive practices. Take the example of Microsoft. The company has
been hauled up for indulging in anticompetitive practicestime and again in the
USandthe EU. By and large, it has not faced such actionin other jurisdictions,
especialy in the devel oping world, where the effects of Microsoft’s conduct
have been increasing at the same pace asits business.

8.2. Barriersto Import Competition

Import cartels, vertical market restraints creating import barriers, private
standard setting activities, abuse of monopsonistic dominance, etc, may fall
under this category. Import cartels formed by domestic importers or buyers,
and similar arrangements may be athreat to maintaining competitionin amarket.
In principle, anational competition law may normally be able to tackle such
market-access barriers to foreign supplies and suppliers, though in practice
those barriershave been very much deliberately tolerated. In some cases, import
cartels were allowed to counter export cartels.

A well known examplein thisregard isthe dispute between Japan and the US
where it was aleged that Fuji effectively prevented Kodak's exports to the
Japanese market by controlling the distribution channel. In the early 1990s,
such concerns prompted a revision of US guidelines regarding international
enforcement to permit application of the US antitrust laws to foreign-based
activities such as import cartels that restrict US producers access to foreign
markets.

8.3. Foreign Investment-related Competition | ssues
Foreign investment has always been recognised
as having complex effects on host countries
market structure and competition. M&As, in
particular, can be used to reduce competition
via “monopolising M&As’, which can occur
when:
e The acquiring firm was exporting ﬂ
substantially to a market before it buys a
competing firm there; S —
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e A foreignfirmwith an affiliate, already
in the market, acquires another, thereby
acquiring a dominant or monopolistic
market share;

e Theinvesting TNC acquires a market
leader with which it had previously
competed; and

e Theacquisition isintended to suppress
rather than develop the competitive
potential of the acquired firm.

While these monopolising M&As' adverse effects on ahost country’s market
structure and competition can be tackled if the host country has an adequate
legal framework to impose some remedies, aswhat happened in many casesin
the developed world, evidence in this line remains anecdotal in developing
countries.

In India, for instance, in 1994, Hindustan Lever Limited (HLL), the Indian
subsidiary of Unilever, acquired itsmain local rival, Tata Oil Mills Company
(TOMCO), to assume a dominant position in the toilet soap (75 percent) and
detergent (35 percent) markets.” The proposed merger had been challenged
by the HLL Employees’ Union on various grounds, including that the merger
would result in alarge share of the market being controlled by aTNC, and that
consumers’ interests might be adversely affected. However, no measures have
been undertaken since the 1991 amendment of India's then competition law,
the MRTP Act 1969, had unfortunately removed the need for approval of
mergers, acquisitions and takeovers involving “large” and/or “dominant”
firms.™ After that, HLL also acquired several local companiesin other markets,
such as the ice cream makers Dollops,
Kwality and Milkfood. This raised its
market share in the ice cream market from
zero in 1992-1993 to 69 percent in 1996-
1997 and over 74 percent in 1997-1998.7

8.4. IPRs-related Competition | ssues

Without a suitable and strong legal
framework in place to check the
anticompetitive behaviour of 1PR holders,
the possibility that TNCswill be tempted to abuse their market power cannot
be ruled out. To make matters worse, though the Trade Related Aspects of
Intellectual Property Rights (TRIPs) Agreement enablesthe broad framework
for countries to take necessary action if an IPR is abused, leading to
anticompetitive outcomes, it does not ‘empower’ every country to do so. For
exampl e, in cases where there are disparitiesin the bargai ning power between
the ‘guilty’ —which is often giant TNCs, and the ‘law-enforcer’ —when they
are devel oping countries with weak enforcement capacity and small markets,
it would be hard to discipline I PR abuses. In another case, the suggested remedy
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of compulsory licensing would not be
availableto acountry that doesnot have
domestic production capacity, except in
the case of pharmaceutical products.

8.5. Dealing with Cross-border
Issues under the Vietnamese
Competition Law
Whether it isto deal with anticompetitive
practices that occur at national level, or
thosethat haveinternational dimensions,
having a strong and well-oiled
competition regime is an essential
prerequisite. Even so, a strong
competition regime, at national levels, may not be enough to tackle cross-
border anti-competitive practices. It isrecommended that provisionsfor extra-
territorial jurisdiction be adopted to legally empower competition authorities
in developing countriesto deal with such cases.

The Competition Law 2004 of Vietnam, as well as its implementation
regulations, does not deal with any of the cross-border issues. Theonly foreign
element dealt with by these provisions occurs when one of the parties to
competition cases is a foreign-invested enterprise, based and operating in
Vietnam (Art. 2(1) of the Law).

Thisis quite a big constraint of the laws because of the fact that Vietnam is
actively opening itseconomy and integrating into the global economy. Pending
itsaccessioninto the WTO, which also meansmost of the protectioni st measures
currently existing would be removed, enterprisesin Vietnam will haveto face
with not only the competitive pressure from within and outside the country,
but anticompetitive conducts originating from outside as well.

Besides, with the physical borders increasingly tumbling down due to
globalisation and international integration, businesstransactionsare no longer
bound within the territory of acertain country. Numerous global and regional
deals are being concluded everywhere. In this context, whereas the foreign
counterparts can count on their national or regional (for instance, inthe case of
EU) competition authorities, Vietnamese enterprises would be left without
shelter in any antitrust case, if the deal

or transaction is concluded outside the

territory of Vietnam, or if their

counterpart does not have a physical

presencein the country.

Last but not the least, with global
competition cases, which have serious
conseguences on trade, economies, and
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In South Africain 1998, approximately one in five adults is living with
HIV/AIDS. Since 1996, the world has known that “cocktails” of
antiretroviral drugs savelives. They are not acurefor AIDS, but herethey
have turned it into an almost chronic disease, akin to diabetes. The rate of
AlIDSdeathsin the USwas plummeting, but in South Africa, no one except
the exceedingly rich could afford the drugs. Inthe US, taxpayers subsidise
the cost of the drugs, which cost around US$15,000 per year. In South
Africa, making treatment universally available at such prices would have
bankrupted the government. But it was not the drugs themselvesthat were
expensive - it was the patents.

The South African government was in a bind. South Africa has a strong
patent system - thelegacy of apartheid, but also the result of pressurefrom
countries like the US. Affordable drugs existed, but not for them. So, in
1998, they did what any responsible government would do: They passed a
law that would give them the power to bring drug prices down. The law
would have allowed themto “parallel import” cheaper medicines, whichis
completely legal under the TRIPs Agreement, to take advantage of thefact
that patented drugs are sold at different pricesin different countries.

Faced with a potential public health crisis, the US Congress recognised
what many other countries have been arguing all along: that patents are not
“rights’ but rather privileges— and that they do not come before the rights
to health and life. But that isnot how they —or thedrug industry —approached
theissue when it cameto South Africa. The possibility that South Africa—
atiny percentage of the world’s drug market — might start using generic
drugs was treated as a colossal threat to the interests of the US
pharmaceutical industry. It did not matter that the US had signed the TRIPs
agreement in 1994, recognising that devel oping country governments have
the ability to do just what the US could do and had done in similar cases.
Andit didn’t matter that literally millions of liveswere at stake. According
to Charlene Barshefsky, the US Trade Representative at the time: “We all
missed it.... | didn’t appreciate at all the extent to which our interpretation
of South Africa’sinternational property obligationswas draconian”.

Activists around the world realised it, and mobilised against the lawsuit
with slogans like “ Patient Rights over Patent Rights”, and “ Stop Medical
Apartheid”. In March 2001, when the case finally reached the courtroom,
the drug companies, fearing the public relations backlash, withdrew their
Suit.

Source: Kapczynski (2002), Strict International Patent Laws Hurt Developing Countries,
YaleGlobal Online at http://yaleglobal .yale.edu/display.article?id=562.
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consumers al over the globe (such as those of international cartels, or cross-
border M& As etc), Vietnam as a country and Vietnamese consumers would
not be ableto assert their legitimaterights and interests and redeem any damage
done on them.

Inthisregard, it isimportant to note that the competition regime of Viethamis
still very young and under severe resource and capacity constraints, which
would makeit impossible at this stage for them to discipline huge multinational
companies or investigate/enforce cases with cross-border elements. However,
having extracterritorial jurisdiction would hel p thisyoung competition authority
to challenge conduct which may have an effect in the domestic market. It would
also be useful for Vietnam to enter into cooperation, understanding or
agreements with their counterpart agencies to garner information of such
conduct. The adoption of such provisions dealing with cross-border issues
should be apriority for Vietnam in the future.
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9. COMPETITION LAW VS
INTELLECTUAL PROPERTY LAWS

IPRs protection isapolicy tool meant to fostering innovation; which benefits
consumersthrough the devel opment of new and improved goods and services,
and spurs sustaining economic growth. It bestows on innovators the right to
legitimately exclude, for alimited amount of time, other partiesfrom the benefits
arising from new knowledge, and more specifically, from the commercial use
of innovative products and processes based on that new knowledge. In other
words, innovatorsor IPR holders are rewarded with atemporary monopoly by
the law to recoup the
costs incurred in the
research and innovation
process and earn  compesion law
rightful and reasonable 777" =
profits, so that they

have incentives to

invest in further &
research and
innovation. v

Competition Law vs. IP Laws

a0 B NI

Competition law, on the other hand, has always been regarded by most as
essential in curbing market distortions, disciplining anticompetitive practices,
preventing monopoly and abuse of monopoly, inducing optimum all ocation of
resources and benefiting consumers with fair prices, wider choice and better
qualities. It, therefore, ensures that the monopolistic power associated with
IPRsisnot excessively compounded or leveraged and extended to the detriment
of competition. Further, while seeking to protect competition and the
competitive process, which in turn prod innovatorsto bethefirst in the market
with a new product or service at a price and quality that consumers want,
competition law underscores the importance of stimulating innovation as
competitive inputs, and thus a so works to enhance consumer welfare.

Thus, it isnow generally recognised that the goals of competition law and IP
law arerather complementary and mutualy reinforcing. They sharethecommon
purpose of promoting innovation, enhancing and benefiting customer welfare
as well as alocating efficient economic resources. Moreover, they are also
different levels of market regulation. Errors or systematic biases in the
interpretation or application of one policy’s rules can harm the other policy’s
effectiveness. A challenge for both policies is to find the proper balance of
competition and innovation protection.
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9.1. IPRs Standardsas Competition

Regulation

IPRs policy acts as an institutional

framework regulation for the proper

operation of markets for intangible

subject matter, and is therefore exempt

from antitrust control. Competition law

of most countries, therefore, expressly

or implicitly exempt from their

application the exclusive rights inherent in intellectual property protection
granted by the state, which are considered to justify restrictions that would
otherwise be subject to competition scrutiny.

The Competition Law 2004 of Vietnam, similarly, also gives exemption to
competition restraints, which “ promote technical and technological advances,
raising goods and service quality”.”” Economic concentration cases, which
will otherwise be prohibited by thelaw, will a so beexempted if they contribute
to ‘technical and technological advance’ .’

9.2. Regulation of the Exercise of | PRs through Competition Law
Asapieceof individual property, IPRsarefully subject to general competition
principles, when they are exercised or put into commercial use in the market.
Competition law, thus, while having no impact on the very existence of IPRS,
operatesto contain the exercise of the property rightswithin the proper bounds
and limitswhich areinherent in the exclusivity conferred by the ownership of
intellectual rights. In other words, when the exercise of 1PRs gives rise to
some competition concerns, competition law will have aroleto play.

The Competition Law 2004 of Vietham does not deal with competition restraints
caused dueto the exercise of IPRsin an explicit manner, though it does provide
for unfair competition acts associated with the infringement of intellectual
property, such as trade secrets, trademarks and brand names.” However, its
prohibition towards various competition-restricting agreements, abuse of
dominant position and abuse of monopoly position implicitly cover such
practices, notwithstanding IPRs as an element of the same or not.

Moreover, Article 5(1) of the Law also stipulates that, ‘where there is any
disparity between the provisions of thisLaw and those of other laws, regarding
competition restriction acts or unfair competition acts, the provisions of this
Law shall apply’. Thisis further enhanced by Vietnam’'s new Law on IPRs,
adopted in November 2005, to be effective since 01 July, 2006 (hereinafter
referred to as the IPRs Law 2005), which says, ‘the exercise of those IPRs
shall not violatetheinterests of the State’ sand the public interests, thelegitimate
rights and interests of other organisations and individuals,” legitimate rights
and interests, and shall not violate related laws and regulations’.&
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Ontheother hand, in Vietnam, before promul gation of the Vietnam Civil Code
of October 28, 1995 (hereinafter referred to as the VCC 1995),8! |PRs had
been stipulated separately in several subordinate ordinances, namely the
Ordinance on foreign technology
transfer to Vietnam in 1988, the
Ordinance on the industrial property in
1989, and the Ordinance on protection
of copyrightsin 1994. Out of the 8 eight
parts of the VCC 1995, Part 6 (Art. 745
to 825) covered IPRs and technology
transfer, but no specific provision
governed the relationship between IPRs
and competition. However, inthe Decree
No. 45/1998/ND-CP dated July 01, 1998
governing the details of technology
transfer (hereinafter referredtoasthe TT
Decree 1998), some anticompetitive
clauses were listed that could not be incorporated into technology transfer
agreements. Accordingly, several restrictive actswere declared illegal, where
the licensee is forced to do things which it would not have been able to do as
an independent person.

In the classification of theindustrial property licensing agreements, the IPRs
Law 2005 recognises exclusive agreements.®2 However, it also states that
industrial property licensing agreements shall not unreasonably restrict the
licensee's rights. In particular, they

shall not contain restrictive conditions

that do not derive from the licensor’s

rights, such as improvement in the

licensed property; right to export

goods; buying conditions and a no-

challengeclause.

9.3. Competition Concernsin Licensing Agreements

As already stated, licensing constitutes an important part of the IPRs regime,
or to be more specific, industrial property rights. Far from restricting
competition, in principle, it extends the opportunities for traders to stimulate
themarket, by facilitating the wider dissemination of the protected technologies/
knowledge aswell as products and services using the protected patent asinput.
Indeed, what may give alicensing agreement its busi ness-restrictive character
are the specific contractual agreements and market conditions, which create
more or less essential restrictionsif the agreement isto have any value. Some
of these dimensions:

o Territoria restraint;

o Exclusivededling;

e Tie-in; and

o Grant-back.
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Microsoft is the | egitimate owner of the IPRs over the personal computer
operating system (PC/OS), which isthe company’s original creation. The
PC/OSisan essential facility both for usersto be ableto perform applications
such asword processing, spreadsheet, etc; and for the application software
developersto be ableto offer amarketable product for users. Thisenabled
Microsoft to enjoy amonopoly power over licensing the operating systems
for PCs (with a90-percent-plus market share and asubstantial applications
barrier to entry). Restriction on end-users and monopoly pricing arefound
among the various abusive conducts committed by the software giant.

Microsoft doesnot sell itssoftwareto anyone. Instead, it parcelsout different
bundlesof rightswith respect to its software. Theserights, which arebundled
together as a “license,” are the only “products’ that Microsoft conveys.
Microsoft retains the title and all rights to its software except for those
rights, which Microsoft expressly conveys through one of these licenses.

Microsoft enters one type of license with the original equipment
manufacturers (OEMs). The specified purposes of the license with OEMs
permit them ‘to pre-install [the software] on PCs sold to end users'.

On the other hand, Microsoft providesawholly different license, known as
the end-user license agreement (EULA), to consumers. Microsoft grants
the right to ‘use the software on the PCs' to and only to end-users.
Microsoft’s end-user license is a take-it-or-leave-it proposition and not a
product of negotiation. The end users choose to enter the EULA license
with Microsoft only when they first begin to use the OS, not at the times of
purchase, payment, or other incidents of the transaction.

Asadirect result of Microsoft’srestrictive and exclusionary practices, end
userswere caused to suffer uniqueinjury. They were deprived of the benefits
of competition, including but not limited to technological innovation, market
choice, product variety, and substitutable supply.

Over time, Microsoft coupled these restrictionswith other anticompetitive
steps. Theseincluded Microsoft’s nearly two-fold increase during 1998 of
its prices for licenses of its old and dated (but not obsolete) PC/OS to the
samelevel of prices charged for licenses of its new PC/OS (from US$49.00
to US$89.00).

Source: Opinion on the Microsoft Corp. Antitrust Litigation, for the United Sates District
Court of Maryland, MDL No. 1332, January 2001, by J. Frederick Motz, USDistrict Judge,
US District Judge, Opinion on the Microsoft Corp. Antitrust Litigation, for the United
Sates District Court of Maryland, MDL No. 1332, January 2001.

Competition Law in Vietnam: A Toolkit CUTS}:{

International




9.4. IPRs and the Abuse of a Dominant Position

IPRs, by their very nature, create a form of monopoly or, in other words, a
degree of economic exclusivity. The creation of that legitimate exclusivity,
however, does not necessarily establish the ability to exercise market power or
evenin caseit does confer market power (asalready discussed in the previous
part), that dominant position on the market does not by itself constitute an
infringement of the rules on competition law; nor does it impose on the IPRs
holders the obligation to license that property to others. Besides, competition
authorities are normally concerned with the abuse of the dominant position,
whatever the source of such dominance, rather than with any abuse of IPRs.
Much, however, also dependson

the facts of each case involved. L |
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abundance of market e naliilie"
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de\/elopl ng countries. because anciboadies, bur slimce e .".ll.lll.:'\-:' [ ||':.'
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substitutes may be more

limited and because most | PR-protected products are owned by foreign
interests, monitoring to discipline monopoly pricing practices by IPR
holdersis of greater significance.

e Restrictions on End Users: One very interesting case in point worthwhile
mentioning to shed some light on restrictions on end users as abuse of
dominant position isthe Microsoft case, which al so embodies amonopoly-
pricing dimension (see Box 35).

e Exclusive Dealing: Competition
aspects of the limitations on a
licensee’s ability to deal in
competiting technologies will be
analysed on the basis of (i) the
duration, (ii) rationale, and (iii)
degree of foreclosure caused by
restrictionsto rival licensors.

e Tied Sales: Tie-in is generally
deemed per seillegal if (i) itinvolves
two separate products or servicesthat
are tied together, (ii) the seller has
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market power in thetying product and hasthe ability to extend this market
power inthetied product, dueto favourable market conditions (high entry
barriers etc); (iii) the arrangement has an adverse effect on competitionin
the relevant market for the tied product; and (iv) efficiency justifications
for the arrangements do not outweigh the anticompetitive effects.

9.5. Refusal to Deal

A widely accepted premise of IPlawsisthat | P holdersare under no obligation
to license subject matters protected to others. This principleis generally held
to be true even when a firm is in possession of a monopolistic position in a
market as a result of its ownership of
intellectual property. An early non-
antitrust decision by the US Supreme
Court stated that the ahility to exclude
competitorsfrom the use of anew patent
‘may be said to have been of the very
essence of the rights conferred by the
patent, asitisthe privilege of any owner
of property to use or not use without
question of motive' .8 On the other hand, from the perspective of IPR/
competition law interface, there may be the question of whether such duty
exists.

Courtsinthe EU and the US have at times held that refusalsto license a patent
violate competition law. However, in neither jurisdiction, though they areamong
the most advanced jurisdictionsin terms of P and competition law, have they
provided clear direction asto whether arefusal to deal isanticompetitive where
itinvolvesintellectual property. Slightly different wasthe case of Brazil, where
Article 21 of the Antitrust Law enliststhe “ non-exploitation or the inadequate
use of intellectual property rights and technology of a company” as a strong
indication that the free competition rules have been violated.

9.6. Compulsory Licensing
A compulsory licenseis an involuntary contract between awilling buyer and
anunwilling seller imposed and enforced by the state. The three most prevalent
compulsory licensing provisions are
applicable where a dependent patent is
being blocked, where a patent is not
being worked, or where an invention
relatesto food or medicine. Additionaly,
compulsory licensing may be
implemented asaremedy in antitrust or
misuse situations, where the invention
isimportant to national defence or where
the entity acquiring the compulsory
license is the sovereign. In these cases,
the public interest in broader access to
the patented invention is considered
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more important than the private interest of the right holder to fully exploit his
exclusive rights. The designated third party should generally compensate the
patent holder through payment of remuneration. Compulsory licenses do not
deny patent holders the right to act against non-licensed parties.

With regard to the |PR/competition interface, compulsory licensing can be
granted on the grounds of the existence of: (i) a refusal to license; and
(it) anticompetitive exercises of |PRs by patent holders.

Such compulsory licensing is permitted not only inthe WTO TRIPs Agreement
but also in the Vietnam-US Bilateral Trade Agreements (BTAS). (Art. 31(c)
and 31(k), TRIPs; Article 7.8.K, Chapter 1I, BTA). The IPRs Law 2005 of
Vietnam al so stipul atesthat compul sory licensing ispossiblewhen ‘ the person(s)
having demand to use a patent cannot reach an agreement with the person(s) in
possession of the exclusive right to use that patent despite trying to negotiate,
inasufficient time period, with reasonable pricesand commercia terms’ (refusa
to license) or ‘the person(s) in possession of the exclusive right to use the
patent is/are considered as having undertaken RTPs prohibited under laws on
competition’ &

9.7. Parallel Import

Another issue of the most controversial
areas of direct and significant interface
between the exercise of IPRs and
competition law not yet mentioned above
isparallel import.

Parallel imports are goods brought into
acountry without theauthorisation of the
patent, trademark or copyright holders
after those goods were placed
legitimately into the market elsewhere.
Unlike pirated copyright goods or counterfeit trademark goods, parallel imports
arelegitimate products, as argued by some, since the IPR holders have agreed

Many matters of parallel imports have been brought up before the
Preventative Commission of Chile, most of which originated as complaints
from private parties. Generally, importers have asked the Commission about
thelegality of importing original products, which are already in the market
by virtue of apreviousdistribution agreement. The Preventative Commission
established the criteriathat the parallel imports of original products promote
competition in markets, authorising them.

Source: Gesner Oliviera, Chile, Competition Regimesin the World — A Civil Society Report,
CUTS (2006), p.565.
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In early 2004, the Ministry of Health of Vietnam decided to establish a
panel responsible for examining licence applications to import foreign
medicines that have not yet been registered for distribution in Vietnam.

Deputy Minister of Health, Le Ngoc Trong, issued the decision on April
20 describing it as another long-term effort to control foreign drug imports
and distributions and as a means of stabilising domestic drug prices.

The panel isto meet at least once a week to check applications for drug
imports without registered numbers. It would bear full responsibility for
decisions made at every meeting and must sign the minutes.

The policy was one of 18 that the Ministry of Health plansto issue before
June 2004 to curb rising drug prices. The new drug import policy was
expected to allow domestic companiesto directly import medicines from
foreign manufacturersif distributors do not, or cannot sufficiently supply
the market or supply at inflated prices.

Another decree, which would soon be adopted, would allow some domestic
companiesto have ' parallel import licences' (meaning they will beallowed
to import cheaper brands of drugs now selling at high pricesin Vietnam),
for drugsto treat serious diseases when drug manufacturers, distributors or
companies possessing registered drug trademarks cannot adequately supply
the market, or sell the drugs items at inflated prices.

Thismeasureisalso designed to prevent monopoliesfrom occurring in the
market place, Tuu said. Intheinterim, the Ministry will immediately focus
on measures to strengthen controls over the import and distribution of
foreign drugs, devel op new administration procedures for pharmacy drug
supplies at all hospitals, fight against monopolies, monitor drug
prescriptions and sales and strictly enforce punishment regul ations.

Sources: http://english.vietnamnet.vn/social/2004/04/143011/.

to put them into market and thusimplicitly authorised their subsequent use, be
it being imported by an unauthorised distributor.

Policiesregulating parallel imports stem from specification of the exhaustion
of IPRs. The term “exhaustion” refers to the territorial rights of IPR holders
after the first legitimate sale of their intellectual property-protected products.
There are three variants of exhaustion doctrines, namely:
National exhaustion: 1PRs end upon first authorised sale within a nation
but IPR owners may prevent parallel trade with other countries.
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The Australian Competition & Consumer Commission (ACCC) alleged
the defendants Universal Music, Sony Music and Warner Music and others
had taken unlawful action (threatening to withdraw significant trading
benefitsfrom retail ersand cutting off supply to retailerswho stocked parallel
imports of compact discs) in order to discourage or prevent Australian
businesses from selling competitively priced parallel imports of compact
discs.

The conduct was alleged to constitute a misuse of market power and
exclusive dealing prohibited by the Trade Practices Act of Australia. Senior
executives were alleged to have been involved in the conduct.

The Full Court of the Federal Court upheld an appeal by Universal and
Warner that their conduct did not breach the misuse of market power
provision but confirmed that the conduct did breach the exclusive dealing
provisions.

The Full Court aso upheld the ACCC'’s appeal on penalty increasing the
total penalties from about US$760,231.59 to over US$1,520,786.52mn.

Source: Proceedings ingtituted in September1999 — For summary of allegations, see http:/
/www.accc.gov.au/content/index.phtml/iteml d/322787.

Regional exhaustion: IPRs are exhausted upon first authorised salein a
particular region only.

International exhaustion: | PRs are exhausted upon first sale anywhere and
paralel imports are permitted (also referred to as the “doctrine of first
sale’).

Treatment and opinions on parallel imports vary widely. For example, Japan
permits parallel imports in patented and trademarked goods unless contract
provisionsexplicitly bar them or unlesstheir origina salewas subject toforeign
price regulation. The US policy on parallel imports is mixed, by which
restrictions on parallel imports exist only for certain types of goods.

No multilateral binding agreements have ever directly addressed the issue of
parallel imports; neither the TRIPs Agreement nor the 1996 World Intellectual
Property Organisation (WIPO) Copyright Treaty; leaving countries to deal
with the issue in the manner they feel appropriate. Article 6 of the TRIPs
specificaly statesthat: “ nothing in this Agreement shall be used to addressthe
issue of the exhaustion of IPRs".

cuTs™
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10. ESSENTIAL ELEMENTS
FOR SUCCESS

Building an effective competition regime in the context of WARNING
developing countriesisnot aeasy job. The dearth of expertise
on competition issues as well as the newness of the same 3

makes the mere task of drafting a good and appropriate

legislation ahuge challenge. Furthermore, even after thelaw ’

has been drafted with much thought and caution, thereisstill |EHALLENGES
no guarantee that it will meet itsaims. AHEAD

10.1. Sequencing the Competition Law | mplementation

Toward such success, one of the useful suggestions made so far isto establish
acompetition authority with a phased approach, which may be appropriate to
the design and implementation of acompetitionlaw.® The sequencingillustrated
below isarefined version based upon a presentation made by Gesner Oliviera
(former chairman of the Brazilian Competition Agency) ataCUTSmeetingin
2002. He developed this on a simple idea inspired by World Bank’s Shyam
Khemani and Mark Dutz.#

Given its limited resources and novelty, a competition authority should start
with actions which will most likely benefit the market and build its own
acceptability. Gradually it would introduce measures, which require more
sophisticated cost/benefit analysis. Merger review comesafter conduct control
due to the fact that the welfare effect of amerger might be less clear than that
of pricefixing or collusion, thelatter being positively welfare diminishing and
easily identifiable by the polity and public.

Development is a continuum, and the
stageswill never beal thisclear, andin
some cases different priorities will be
appropriate. In some economies,
especially those that have a legacy of
state-owned or other dominant firmslike
Vietnam, abuse of dominance/
monopolisation might also require a
priority similar to that given to horizontal
restraints.® However, in exercising its powersto tame public sector monopolies,
theauthority hasto do it dowly rather than follow therulebook. Thisisbecause,
while people as consumers would like some restraint on public sector’s
anticompetitive and anti-consumer behaviour, the establishment feels
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|. Start 11. Enhancement I11. Advancement | V. Maturity
1. Competition 6. Merger control 9. Regulation 11. Second-
advocacy and generation
public education internationa
arangements
2. Control of 7. Vertica restraints | 10. International 12. Pro-active
horizontal cooperation competition
restraints arrangements advocacy
3. Checking abuse | 8. Development of
of dominance the effects
doctrine

4. Exceptions and
exemptions,
including on
public interest
grounds

5. Technical
assistance

Source: Pradeep S. Mehta (2003), Friends of Competition — How to Build an Effective
Competition Regime in Developing and Transition Economies, CUTS India, p.20

subconsciously threatened when action is taken against them. This is often
reflected in public support, often orchestrated by politicians and trade unions,
that it is peoplewho are being penalised when public sector firms are upbraided.
Oftenthesearelinked to privatisation fearsand that also to foreign companies.

The stages suggested are organised according to the degree of difficulty a
competition authority might facein doing acost-benefit analysis of theimpact
of competition measures on social welfare. However, it might well be argued
that legally sound prosecution of price collusion turns out to be more difficult
than amerger review. Infact, itisgenerally easy to establish theill effectsof a
collusive behaviour but often difficult to provein acourt of law, dueto lack of
legally-sound and solid evidence. Therefore, the actual plan should take into
account the damage caused to the economy and consumers of aparticular anti-
competitive act, but al so the chances of success and the expected return onthe
money spent in pursuing the case, given the relative probabilities of success
through other lines of action or public policies.

10.2. Building a Healthy Competition Culture
The second, though no less important, key to successful implementation of a
competition law isto build up ahealthy competition culture. Creating ahealthy
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competition culture depends on effective
implementation of the competition law
and a supportive policy environment.
There are a number of factors that
contribute to (though also have the
potential to undermine) the successful
enforcement of acompetition law, which
include:®
e power conferred on the competition
authority;
independence from political interference;
political support for competition goals; and
e availahility of resources.

10.2.1. Power Conferred on the Competition Authority

Institutional framework: For the competition authority to function properly, it
is important that it has the right powers, which include investigative and
adjudicative ones. Theinvestigative power, naturally, isalways bestowed with
the competition authority.

In cases, where the competition authority also has adjudicative power, then it
can give out orders and decisions on cases based on their investigation and
analysisresults. The competition law enforcement system, thus, is completed
within one single agency. For reasons of accountability though, such decisions
of the competition authority are usually subject to appeal, which can be taken
up by the firms involved at a court of higher authority within the judiciary
system of the country. In thismodel, private right of actionisusually limited.
The EU followsthis system; with decisions and ordersgiven out by the European
Commission (EC) being subject to appeals.
&

theUS. In Indiatoo, such apower exists. In |
addition to this, consumers and their

organisations too can bring action. This

system helps to keep a check on the -
investigative and prosecutorial arm of the

agency to bevigilant and active.

There are also other systems, where the
adjudicative power is separated from the
investigative arm, which isthe competition
authority. One of such systemsiswhen the
competition authority (being in charge of
investigating restrictive trade practices as
well asM& A cases) may bring competition
cases before acourt of law for adjudication.
In the meanwhile, private parties al'so have
a parallel right to bring their own case
directly beforethe court. Thisisthecasein
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Alternatively, adjudication may be undertaken by a specialised competition
tribunal, which belongs to the overall judicial system of a country. This is
meant to take care of the dearth of special expertise amongst judges adjudicating
all sortsof civil and criminal matters at the same time. On the other hand, it
helpsto avoid the problem of the all too great concentration of power inafully
integrated competition authority. One such model, which has proven to be
very successful sofar, isthat of South Africa, wherethe enforcement systemis
bifurcated between the Competition Commission and the Competition Tribunal.
Thisis called a‘self-contained’ system and is strongly recommended in the
OECD-World Bank Model Law.

Inthe case of Vietnam, theinvestigative power rests solely with the Competition
Administration Department of the Ministry of Trade, which can also hands out
orders and approvals in the case of unfair competition acts and M&As.
Adjudication over restrictive business practices lieswith an agency called the
Competition Council. The Trade Minister and the Prime Minister authorise
exception and exemption cases.®

This separation of powersis expected to help to establish trust in the fairness
of competition law enforcement, especialy in view that the competition
authority islocated within the Trade Ministry. Establishing aspecialised body
should help devel op knowledge and expertise and avoid the trouble of having
to go to the courts in every case, which istime and resource intensive and so
might limit the number of casesthat a split-power competition structureisable
to handle. However, in practice, most members of the Council are high-level
personnel from relevant ministries and regul atory bodies, appointed asex officio
officials, rather than permanent full-time judges. Though this may help to
facilitate inter-agency cooperation, it has the drawback of having alow level
of professionalism and expertise, which defeat the original objectives of
separating powers and devel oping specialised expertise.

Advocacy power: An important set of powers for a developing country
competition authority isthe power of advocacy. In order to create acompetition
culture, awareness of competition issues and how they affect various groups
needsto be created among businesses, consumers, policymakersand the media.
Thiswould helpto increase compliance and deterrent effects, foster recognition
and acceptance of competition mechanismwithinthe society, aswell asgenerate
support for competition law enforcement. The authority will need to alocate
resources for these activities. Besides, in order to conduct these activities
effectively, advocacy should be specifically included in the mandate of the
authority. In many countries including India, such a power is granted to the
competition authority.

In the case of Vietnam, the law does not mandate the competition authority
and adjudicative council to undertake any activities except enforcement, though
the Competition Administration Department has tried to integrate a strong
element of advocacy in most of itsactivitiesso far. Thislack of legal mandate,
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however, may straddle the agency’sbudget. An aternative optionisto generate
support from international funding agencies, or to enter into partnership for
advocacy with some civil society organisations (CSOs) of high credibility.

Legal enforcement tools: There are severa legal provisions that affect the
institutional competence of the competition authorities.

To begin with, the provisions of the law, especially those that determine the
institutional structure and powers of the competition authority, should be
compatible with general legal principles and constitutional values.

Secondly, theinvestigative powersvested with the competition authority should
be broad. Competition authorities need to ably monitor markets and obtain
information on the conduct of market participants if they are to be effective.
To perform such tasks, the authorities must be equipped with investigative
toolsthat enableit to obtain the relevant information. For example, they should
be empowered to enter into business premises to collect information, to
investigate managers and employees of firmsand to demand information from
business entities, where thereis suspicion of violation. There should also bea
high penalty for failing to comply with investigative efforts.

Last but not least, the authorities should be able to impose high penalties for
anticompetitive conduct. Thelevel of deterrence of alaw islargely determined
by the probability of detection of aviolation and the height of sanctionimposed
upon theviolator. If sanctionswere not sufficiently high, then it would still be
rational for market players to engage in anticompetitive conduct, and then
willingly pay fine if caught. This is particularly true in the case of large
multinational companies, or serious violations where economic rents earned
are enormous. Accordingly, the law should provide the enforcing bodies with
sanctions that are high enough to act as a disincentive to engage in
anticompetitive conduct, when taking into account enforcement levels.

The Competition Law of Vietnam, fortunately, meetsall these conditions. The
competition authority and adjudicative council have been established and will
soon be fully operational. They also have the powers to undertake premise
raidsand individual searches, issue cautionsand cease-and-desist orders. ‘ For
business practices which violate the provisions on competition-restricting
agreements, abuse of dominant position on the market, abuse of monopoly
position or economic concentration, the relevant agencies may impose fines of
up to 10 percent of total turnover earned by the violating organisations or
individualsin thefiscal year preceding the year when they commit theviolative
acts .

10.2.2. Independence from Palitical I nterference

Autonomy: Competition authorities may take one of a number of different
structures. The most independent institutions are not only administratively
separate from the government, but they are also staffed by competition
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professionals and do not rely on the =
government for budget allocation. Theleast = Owms)
independent authorities are those that form e M0
'ndepen a o L]
part of a government Ministry and are also .

therefore subject to civil servicerestrictions
on recruitment and on central budget
allocationsfor the administrative personnel.
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In some circumstances, however, the
politicisation of the antitrust authority need
not be rejected. Russia provides afascinating example. Russia has adopted an
Antimonopoly Law asanintegral part of wide-scale economic reformsto move
from a centralised, communist government to a market-oriented economy. In
the beginning, aminister, who isan active member of government, headed the
Russian Antimonopoly Ministry. This proved to be beneficia: the antitrust
principles were so different from the embedded ones that to be effective, the
head of the antitrust authority had to be a strong political figure that took part
in the ministerial discussions on the adoption of economic policy. Although
some decisions were based on political considerations, others could not have
been reached or implemented without strong political power. Once the new
economic order matures, however, it might be wiseto change the institutional
organisation and create a more autonomous agency.*

The Russian system was changed in 2004, when the authority wasturned from
aMinistry to aFederal Antimonopoly Service, after gaining some experience.
How, the head of the Korean Fair Trade Commission (KFTC) isalso amember
of the ministerial cabinet. Political interference, therefore, clearly cannot be
determined by looking only at the structure of the relevant institutions.

Thisisasothecasein Vietnam, wherethelack of autonomy inthe competition
authority (which is placed in the Ministry of Trade, with the Trade Minister
having alarge power over it) has been anissue of much controversy. However,
it isalso recognised that the Trade Ministry isthe only place where knowledge
and expertise on competition issues is available. Perhaps this should be the
optimal model at the moment and one should wait for a longer term for the
authority to evolve into acompletely independent body.

Good leader ship: Experiencefrom many countries showsthat the effectiveness
of a competition authority fluctuates with the quality of the authority’s
leadership. Inredlity, the head of the agency largely determinesthe authority’s
priorities and the outcomes of its decisions. Even if (s)he is not legally
empowered to authorise certain types of conduct, (S)he may nonethel essdecide
whether or not to conduct an inquiry of certain markets. It isthus crucial that
(s)he not be politically oriented towards any specific group of interests.
Although political pressures on the nomination process cannot be totally
eliminated, it isimportant to minimise such pressures.
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Besides, as already touched upon in the examples of Russiaand Korea above,
itisextremely helpful if theleader of anew competition authority has personal
prestige, as thiswill give the institution itself higher standing in the political
arenaand also in the eyes of the public. Itisalso helpful if the leader has good
political contactsthat can assist him in taking up more controversial cases.

10.2.3. Palitical Support
Palitical support and dealing with variousinterest groups: Asan extension of
the point above, political support is crucial to the success of competition law.
This will enable the passage of legislation and probably provide more
independence and resources for the authority that will implement the policy.
Wide publicity about the competition authority and its support from key
politicians will make it more difficult for the politicians to backtrack on their
commitment under pressure

from special interest groups.

Political backing will raisethe i oo
profile of competition issues Y
and create public awareness
through the media.
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In the course of its work, the
competition authority will
have to take on entrenched
domestic interest groups. Many of these groups will have benefited from
protection from competition in the past from domestic or foreign sources and
continue to be very influentia in the political system. High-level political
backing will be necessary to ensure that thereisno political interferenceinthe
work of the competition authority and its decisions are carried out.

Interface with other regulators. Competition law is just one element of
competition policy. The effectiveness of the competition law will depend on
the extent to which it is coordinated with other regulatory policies and,
consequently, the most direct overlap will bewith sectoral regulatorsgoverning
key utility sectors, which are mandated to create and promote competition in
the regulated sector. The boundaries and roles of the sectoral regulators and
the competition authority are difficult to define and in many countriesthe overlap
issues remain unresolved. Ideally, the sectoral regulators would concentrate
on the structure of the sector, trying to create acompetitive market so that the
regulator’s day-to-day rolein setting prices would diminish over time.

The role of the competition authority would be to deal with cases of anti-
competitive practices when they arise. However, it is likely that sectoral
regulators will continue to play a hands-on role for the foreseeabl e future. To
prevent potential conflict and confusion, the competition law and the sectoral
laws should specify clearly the circumstances under which the competition
authority could investigate the behaviour of companiesin the regulated sector.
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The legislation should also define a consultative role for the competition
authority in theimplementation and devel opment of sector regulatory policies.

In the case of Vietnam, the Competition Law 2004 specifiesthat ‘where there
is any disparity between the provisions of this Law and those of other laws
regarding competition-restricting practices or unfair competition acts, the
provisions of this Law shall apply’.®> This means the competition authority
will have power over all behavioural competitionissuesinall sectors, including
regulated ones, while the sectoral regulatory bodies therein will look after
structural aswell astechnical issues.

Support of an active consumer movement: An active consumer movement has
been long recognised as making asignificant differenceto the effectiveness of
competition law specifically and reforms generally. Empowered consumers
and representative organisations will bring anti-competition cases, including
abuse of dominance and collusion, to the attention of the competition authority.
They will also act as a positive pressure to counteract the opposition of
inefficient businesses to the successful implementation of the law.

Many consumersare not aware of the relevance of competition law. Therefore,
consumer organisations have animportant rolein demonstrating theimportance
of competition law by connecting the law with people's everyday experiences
and products with which they are familiar.

Theonly recognised consumer organisationin Vietham to dateisthe Vietham
Standards and Consumers Association (VINASTAS), which isheadquartered
in Hanoi with branch officesall over the country. It has been actively involved
with the adoption and implementation process of the Competition Law 2004
of Vietham. The organisation, however, suffersfrom seriousresource constraints
aswell asleadership crisis(sincethe older generation will not be ableto shoulder
responsibility any longer). Government, as well as public support to develop
the same, therefore, is crucial.

10.2.4. Availability of Resources

In order for the competition authorities to function effectively, they clearly
need adequate resources. Thelevel of financial support available and the way
it isused isimportant, but equally important are human resources.

Human resources: The best law cannot be applied without adequate human
resources, i.e. a staff of sufficient size with adequate technical competence.
Thelast condition isespecially important in the areaof competition law, which
ofteninvolvesahigh-level economic analysisthat complementsalegal onein
order to detect and to analyse the effects of business conduct.

Competition authorities thus need to employ lawyers, economists and
investigators familiar with competition issues. In addition, several attorneys
with litigation experience and a sound knowledge of administrative law and
civil procedure should be hired. Particularly initsearly years, the competition
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agency might be required to convincethe courtsthat its cases are procedurally
sound and have substantive merit.

Financial resources: Financial resourcesare anecessary complement for human
resources. These expenses encompass the salaries of professional and
administrative staff and the creation of aninfrastructure to support thework of
such staff.

Since competition law cases often consume large sums in investigation and
trial cogts, it is aso vital that enforcement decisions be taken on a rational
basis and cases should only be tried where enforcement costs are lower than
the harm prevented in the specific case or by the possible deterrence effects
that would prevent similar cases. Thisis especially true for small economies,
which naturally have lower enforcement budgets.
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11. THE DESIRED FRAMEWORK
FOR VIETNAM

he purpose of a competition law isto ensure that competition prevailsin

themarket. A competition law that is successful in doing thisisan effective
law. There have been caseswhere acompetitionlaw whichistoorigid, such as
theMonopoliesand Restrictive Trade Practices Act (MRTP Act) 1969 of India,
it might have the effect of hindering the competitive processin the market by
excessive bureaucratic control %

Onthe other hand, acompetition law, whichistoolax, might leavelargefirms
finding it easy to eliminate other playersfrom the market by restrictive practices,
or exploiting the consumer. Therefore, the competition law of acountry hasto
strike a proper balance between freedom to do business and regulation of
business activity. From the earlier discussion, some points are summarised
bel ow, which should be kept in mind while building the competition regime of
Vietnam:

11.1. Appropriate Revision of Certain Provisions of the Law

Certain provision of thelaws have the fault of being either too lax or toorigid,
and need to be revised more appropriately, to match with the human and
financial resources available. This would help to save on enforcement costs
for such cases, which are over-burdening for ayoung and resource-constrained
competition authority like that of Vietnam. The rule of reason applied for such
anticompetitive agreements in Vietnam, for example, is too lax and might
impose unnecessary enforcement burden. On the

other hand, provisionswhich detail out the content
of an investigation and the steps to take (such as
defining relevant markets, calculating market
shares, etc — Art. 89(1) of the Law) in al cases
might be unnecessarily rigid.

Most importantly, Article 8 and 13 appear to

require businesses to know their own market

shares before undertaking certain activities, whether in entering agreements or
in merging with other enterprises, and therefore know whether they are covered
by the Law or not. This is virtually impossible and might undermine the
credibility and workability of the Law, asdiscussedin earlier sections. It would
be preferable, given the desire to exempt small and medium-sized businesses,
to determine coverage of the Law by definition of this term. Everyone else
ought to be subject to the requirements of the Law. Figures on market share
will still matter intermsof proving anticompetitive effectsbut at | east businesses
will be on notice whether they are covered by the Law or not.
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11.2. Clear Differentiation between Horizontal and Vertical
Competition Restraints

The provisions of the Competition Law 2004 of Vietnam addressing
anticompetitive agreements do not entail a clear differentiation between
horizontal and vertical ones. Many of such provisions can be applied for both
cases. This should be rectified in the next amendment of the law, or the
application of the law towards the two types of agreements should be clearly
explained in some guidelines for the public, with a view to avoiding harsh
treatment toward efficiency-enhancing vertical agreements or unnecessary
exemption for anticompetitive horizontal ones.

11.3. Publication of Reader-friendly | mplementation Guidelines
The adoption of the Competition Law 2004 of Vietnam
isagreat step forward in promoting competition in the
Vietham economy. Together with it, several
implementation regul ationswere a soissued such asthe
Decree 116/
2005, which
explains several
provisionsof the
law, the Decree
120/2005, which stipulates the various
levels of fine and remedies for
competition violations, etc. However, al
these documentsare highly technical and
not yet have much public ownership. In
thisregard, reader-friendly guidelineson
important features of the law, which has
great significance on advocacy, public
education as well as compliance, should be published and distributed widely.
A live website should also be maintained to allow curious people to access
information.

11.4. More Comprehensive Cover age of the Law

Several important issues have not been explicitly dealt with inthe Competition
Law 2004 and should be inserted, such as refusal to dedl, the interface with
sectoral regulators, issues related to | PRs, the knowledge economy, etc.

Onerather important anticompetitive practicethat isnot mentioned inthe Law
isrefusal todeal, whilethisvery practiceisdealt with (though not substantially)
in the sectoral regulation for telecommunications. On the other hand, the
competition law is supposed to prevail over other laws and policies on all
competition matters. While refusal to deal is a competition matter, one would
not know how to deal with thisissue when there is conflict between the two
laws.
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11.5. Specific Regulation over | PRs-related Competition |ssues
Competition law and intellectual property law, especially the enforcement of
these laws, are quite new to Vietnam. Given the substantial interface between
the two aress, if the Viethamese policymakers and enforcement authorities
could determine a reasonable balance between them, it can help attract and
encourage technol ogy transfer, while at the sametime promote the establishment
of acompetitive business environment promoting both customer welfare and
social benefits. While the IPRs Law 2005 of Vietnam has touched upon this
subject, and refer all |PRs-rel ated competition mattersto the Competition Law
2004 of the country, the latter has been unable to deal with the same in an
exhaustive and appropriate manner.

11.6. Extension of Jurisdiction beyond Territorial Boundaries

In the era of globalisation, a competition law which lacks jurisdiction to try
any anticompetitive practices originating from outside its country (though
having substantial adverse effects on the competitive process in its domestic
market) would only be half-effective. The Competition Law 2004 of Vietnam,
therefore, in its next amendment, should widen the scope of regulation to such
practicesto avoid this surmountable hurdle. Besides, other issueswith foreign
elements, having substantial impact on trade and livelihood in the country,
such asexport and import cartels, compul sory licensing of |PRson grounds of
public interest should also be dealt with.

11.7. Building the Competition Authorities Human Resources

The Competition Council, the adjudicative agency on competition mattersin
Vietnam, as said, might be staffed with bureaucrats from various relevant
ministries and regulatory agencies. Appointment of independent judges (at
least as a majority of the council, in addition to some key figures in the
government) should be a more viable option. Besides, for all members of the
Council, their judicial competence should be built up; similarly as the
investigative skills of the competition authority should be constantly enhanced.

Considering the serious shortage of personnel with competence and specialised
qualification in devel oping countries, the competition authorities should devise
waysto overcome such obstacles. Inthelong run, low level s of professionalism
can be countered by building links with universities. In the short run, staff
training programmes in procedural, methodological and substantive matters
should be considered a top most priority. Such training can be provided
internally, but often thereisan important rolefor external training. Internships,
or seconded staff from more mature authorities should be arranged to guide
staff while gaining practical experience.

11.8. Independence/Autonomy of the Competition Authority

The independence of the competition authority, as discussed in the preceding
section, hasasignificant impact on the eff ectiveness of the overall competition
regimein any country. For the time being, maybe alessindependent structure
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is more suited for Vietham. However, in the future, such structure should be
gradually changed and the authority should become fully independent.

11.9. Active Involvement of Consumer and other CSOs
Thereis aneed for the competition authority to engage consumer groups and
other civil society organisationsin educating and hel ping the common man on
competition issues, dueto the latter’s credibility and neutrality.

The consumer movement in Vietnam, as said, is still at a
nascent stage, while most existing CSOs are either research-
oriented (without a strong advocacy mandate) or partly
politicised. The individual consumer’s awareness on
competitionissuesislow, and so istheir accessto law and
justice. The competition authority of Vietnam should
constantly search for such CSOs or consumer organi sations
with the same goals, extend support to them and makethem
strong aliesin building up ahealthy competition culturein
Vietnam.
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From Wikipedia, thefree encyclopaedia, at <http://en.wikipedia.org/wiki/Market>,
ason April 03, 2007.

For the purpose of simpleexplanation, only two actors of the market are considered
here, which are buyers and sellers, or producers and consumers, presumably in a
single sector. The role of the government will be discussed later, as well as any
other factors and actors.

Yingyi Qian (2000), The Modern Market Economy and the Rule of Law, available
at http://www.oycf.org/Perspectives/5_043000/modern_market_economy _
and_the _ru.htm

Thisisexcluding the case where producers might have opportunistic, rent-seeking
or strategic behaviours; which would be discussed in subsequent sections. For
purpose of simplicity, from here onwards, competition would belargely explained
in terms of prices.

Reckon LLP, Glossary, at <http://www.reckon.co.uk/open/Glossary>, ason April
03, 2007.

Weh-based definition from <media.pearsoncmg.com/intl/ema/ema_uk_he
lipczynski_indorg_2/0273688073_glossary.html>

Rai, Qureshi & Saroliya (2003), Restrictive and Unfair Trade Practices— Where
Sands the Consumer?, CUTS, India, p.5.

Competition Law 2004 of Vietnam, Article 3(1).

Article 4(5) of the Decree says “Goods or services shall be deemed capable of
being substituted for each other in terms of priceif above 50 percent of arandom
sample quantity taken from 1,000 consumers living in the relevant geographical
area changeto purchasing or intend to purchase other goods or serviceswith the
same characteristics and use purpose as the goods they are currently using or
intend to use where the price of such goods or services increases more than 10%
and remains stable for six consecutive months.

Where the number of consumers living in the relevant geographical area stipu-
lated in this clause is less than 1000, the minimum random sample quantity shall
be equal to fifty (50) percent of the total number of such consumers.”

Based on Office of Fair Trading (2004), Market Competition — Understanding
Competition Law (Competition Law 2004), UK, p.20.

Supranote 1, at <http://en.wikipedia.org/wiki/Market_share>ason April 03, 2007.
Supranote 8, Article 3(5).

Dennis Carlton & Jeffrey Perloff (2005), Modern industrial organisation, 4th
Edition, The Addison — Weasley Seriesin Economics, p. 57.
<www.econ100.com/euSe/open/glossary.html>, as on April 03, 2007.

The word is derived from the Greek language for few sdllers.

Addison Wesley, Student Resources — Glossary, at <http://wps.aw.com/
aw_rohlf_econreason_5/0,5759,11635-,00.html> as on April 03, 2007.
Thediscussion in this section draws from CUTS (2006), Promoting Competition
Policy and Law in Lao PDR — A Civil Society Perspective, p.1-2.

For further discussion onthis, see, for example, Kenneth Davidson (2005), Creating
Effective Competition Institutions. Ideas for Transitional Economies, Asian &
Pacific Law & Policy Journal, Volume 6, Issue 1 (Winter 2005).

ADB (2005), Asian Development Outlook 2005, Chapter 111: Promoting compe-
tition for long-term development, Asian Development Bank, at <http://
www.adb.org/documents/books/ ADO/2005/part030200.asp>

Supra note 8, Article 3(3).
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OECD Glossary of Statistical Terms, at <http://stats.oecd.org/glossary/
detail.asp? D=3256>
The discussion in this section draws from Fruitman (2006), Abuse of Dominance
in Devel oping Economies— A Focuson thelssuein Cambodia, Laosand Vietnam,
CUTS, p.10.
Supra note 8, Article 11.
Ibid., Article 12.
Decree 116/2005, Article 22.
Supranote 1, at <http://en.wikipedia.org/wiki/lllegal_per_se>ason April 03, 2007
Supra note 8, Article 10(1).
Supra note 6, Article 9(2).
Supranote 7, p. 16.
Decree 116/2005, Article 14.
Competition Law 2004 of Vietham, Chapter |1, Article 8 (1).
CUTS (2001), Competition Policy and Law Made Easy, p.8.
An interesting thing about the absence of a need to show a 30 percent market
shareunder Article 8 of the Vietnamese Law isthat if all the bidders collude, their
combined market share for purposes of the bid is 100 percent. But going by the
letters of the Competition Law 2004 of Vietnam, it would also be unlawful if only
some bidders colluded and someone el se submitted alower bid and got the contract.
Supranote 7, p.18.
Competition LawGram (3/2006), Constructing the Olympics: Why Colluding
for Contracts May Land You in Jail, Lawrence Graham LLP, London, Vol 1,
p.2, available for further reading at <http://www.lawgram.com/
servlet.cgi?page_id=resources/publications/
CompetitionL awgraml.pdf;section=publications>
Supra note 8, Article 89.
Khemani, R. Shyam, A Framework for the Design Implementation of Competition
Law and Policy, World Bank and OECD, p.20, ascited in Rai, Qureshi & Saroliya
(2003), Restrictive and Unfair Trade Practices — Where Stands the Consumer?,
CUTS, India
For further reading, see Verouden (2005), \ertical Agreements: Motivation and
Impacts, forthcoming in Directionsin Competition Law and Policy, (W.D. Callins,
ed.), American Bar Association, 2006, available at <http://ec.europa.eu/dgs/
competition/verouden.pdf>
Dobson & Waterson (1996), Vertical Restraints and Competition Policy, Office
of Fair Trading Research Paper 12, v-vi.
Ibid.
For further reading, see OECD (1997), Resale Price Maintenance, Paris, OCDE/
GD(97)229.
Supra note 8, Article 9(2).
Asker J. (2004), Measuring Cost Advantages from Exclusive Dealing — An
Empirical Sudy of Beer Distribution, Harvard University, p.2.
Ibid.
See Continental T.V. Inc. vs GTE Sylvania Inc., 433 US 36 (1977)
See United Sates vs Microsoft, 253 F.3d 34 (D.C. Cir. 2001).
Supra note 8, Article 8(5).
Supra note 8, Article 2(1).
For further reading, see DiLorenzo (1992), The Myth of Predatory Pricing, Cato
Policy Analysis No. 169, or <http://en.wikipedia.org/wiki/Predatory_pricing>
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An essentia facility may be defined as afacility or infrastructure, without access
to which competitors cannot provide services to their customers. An essential
facility may exist either at the manufacturing (upstream) or distribution
(downstream) level. Examples of essential facilitiesincludetechnical information,
transport infrastructure (e.g., rail, port or airport) and pipelines/wirefor the supply
of water, gas, electricity or telecommunications services.

The Law does not mention thisin aclear manner, but it ispossible, as provided by
Article 86 of the Law, which says “the decision of initiating a preliminary
investigation shall be made either by (i) competition case dossiers/complaints
accepted by the authority, or (ii) the competition authority detectssignsof violation
of the Law”.

John R. Davis, The Structure of Discretion in ASEAN Competition Laws,
Presentation at the Competition Policy Conference on Challengesin Competition
Law in Asia, May, 2007 in Jakarta, available at <http://www.asian
competitionforum.org/presentati on/Jakarta/schedul e.htm> as of June 2007.

The discussion in this section draws from International Competition Network
(2006), Anti-Cartel Enforcement Manual (Chapter 2 — Drafting and Implementing
an Effective Leniency Programme), Cartel Working Group — Subgroup 2:
Enforcement Techniques.

Based on definitions from Wikipedia, the free encyclopaedia, at <http://
en.wikipedia.org/wiki/Merger> as on April 05, 2007.

Ibid.

Supra note 8, Article 17.

Supra note 8, Article 18-19.

The discussion in this section draw from Washington State University,
NetTel @Africa Off-Line Content (2004), Mergers, Acquisitions and Other
Corporate Combinations, ICT Industry and Markets, p.53 of 73, availableat <http:/
/cbdd.wsu.edu/kewl content/cdoutput/TR503/page53.htm>

Ibid.

Supra note 8, Article 20.

Supra note 8, Article 18-19.

Supra note 8, Article 117(3b).

Thediscussionin this section drawsfrom CUTS (2006), Fairplay Please!, p.112-
113.

Unfair trade practicesin these contexts should be differentiated from unfair practices
in the context of international trade, which are usually related to dumping and
subsidies.

Supranote 7, p.32.

Supra note 8, Article 3(4).

Supra note 8, Article 39.

Jamai caFair Trading Commission, The FCA Prohibitions, at <http://www.jftc.com/
TheFCA/Prohibitions/prohibitions3.htm>

See http://vnexpress.net/Vietnam/Kinh-doanh/2005/01/3B9DADF3/ for more
details.

Multi-level marketing (MLM), also called network marketing or NM, isabusiness
model that combines direct marketing with franchising. In a typical MLM
arrangement, individuals associate with a parent company as an independent
contractor and are compensated based on their sales of products or service, as
well as the sales achieved by those they bring into the business. In a legitimate
MLM company, commissions are earned only on sales of the company’s products.
No money may be earned from recruiting alone (“sign-up fees’). Some less
legitimate companies produce revenues primarily by attracting new participants
or selling them marketing services, as opposed to selling actual products. One
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must analyse the compensation plan to determine whether participants are paid
from actual salesto customersand not from new-recruit bonuses or business support
sales.

The discussion in this section draws from Mehta, Nanda & Pham (2005),
Multilateral Competition Framework: In Need of a Fresh Approach, CUTS, In-
dia

This categorisation is borrowed from “ Special Study on Trade and Competition
Policy” asincluded in Chapter Four of WTO Annual Report for 1997.

It is important to note a particular case of (international) export cartel, which is
not included for discussion hereby, despite their makeup — the Organisation of
Petroleum Exporting Countries (OPEC). The ail cartel is supposedly outside the
realm of antitrust action, asit is a sovereign activity of governments.

Mehta (1999), Foreign direct investment, mega-mergers and strategic alliances:
Is global competition accelerating development or heading towards world
monopolies?. UNCTAD, The Role of Competition Policy for Development in
Globalising World Markets, UNCTAD Series on Issues in Competition Law and
Policy, Geneva, United Nations.

A section of the MRTP Act requiring government approval for acquisition or
transfer of shares in excess of 25 percent of afirm’s equity was simultaneously
moved to the Companies Act and made applicable only to acquisition by
“dominant” firms as defined in the MRTP Act (those with amarket share of one-
fourth or more). This, however, does not apply to mergers and acquisitions.
Nagesh Kumar (2000). Multinational enterprises and M&As in India: pattern
and implications. Paper presented at the UNCTAD Seminar on Cross-border M& As
and Sustained Competitivenessin Asia: Trends, Impacts and Policy Implications
(Bangkok), mimeo.

Supra note 8, Article 10(1c).

Supra note 8, Article 19(2).

Supra note 8, Article 40, 41 & 199.

IPRs Law 2005, Article 7(2).

TheVCC 1995 waslater replaced by anew Civil Code, promulgated by the National
Assembly of Vietham on June 14, 2005.

IPRs Law 2005, Article 143(1).

Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U.S. 405, 429 (1908)
IPRs Law 2005, Article 145(1c-d).

This section is drawn from Pradeep S. Mehta (2003), Friends of Competition —
How to Build an Effective Competition Regime in Developing and Transition
Economies, CUTS, India.

Khemani, R. Shyam & M.A. Dutz, (196), The Instruments of Competition Policy
& Their Relevance for Economic Development, PSD Occassional Paper No. 26
(Washington, World Bank).

Russell Damtoft, Federal Trade Commission, USin apersonal communication to
Pradeep S Mehta, Secretary General, CUTS.

CUTS (2003), Towards a Healthy Competition Culture, pp.40

Supra note 8, Article 49-55.

Supra note 8, Article 118(1).

Michal Gal (2004), The Ecology of Antitrust Preconditions for Competition Law
Enforcement in Devel oping Countries, New York University Law and Economics
Working Paper No. 10/2004, Berkeley Electronic Press <http://Isr.nellco.org/nyu/
lewp/papers/10>

Supra note 8, Article 5(1).

Rai, Qureshi & Saroliya (2003), Restrictive and Unfair Trade Practices— Where
Sands the Consumer?, CUTS, pp.37.
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A

Abuse of dominant position refers to the use of anticompetitive business
practices by adominant firmin order to restrict competition and hencemaintain
or increase its position in the market.

Acquisition of enterprises means an act whereby an enterprise acquires the
whole or part of property of another enterprise, which is sufficient to control
or dominateall or one of thetrades of the acquired enterprise. In an acquisition,
acompany can buy another company with cash, stock or acombination of the
two. Another possibility, whichiscommonin smaller deals, isfor one company
to acquire all the assets of another company.

Anticompetitive agreements are those agreements either between competitors
(firmsin a horizontal relationship) or those at different stages of production
and distribution chain (firms in a vertical relationship) concerning price,
customer allocation, etc. These agreements help member firms to exercise
collective market power, restrict competition in order to seek unjust economic
rentsfor all members.

B

Barriersto entry arefactorswhich prevent or deter the entry of new firmsinto
anindustry or amarket even when incumbent firmstherein are earning excess
profits. There are two broad classes of barriers: structural (also called
‘economic’) and behavioural (also called ‘strategic’). It should also be noted
that governments can be a source of entry barriersthrough licensing and other
regulations (legal or administrative).

Bid rigging usually refers to the collaboration of competitors to restrict
competition in response to atender issued either by apublic authority or by a
private entity. It is universally viewed as one of the worst ‘ hard-core’ cartel-
type offences along side price-fixing, output restriction and market allocation,
and is often a combination of these practices.

C

Cartels are arrangements between groups of firms that produce and sell the
same product for the purpose of exacting and sharing monopolistic rents. Most
commonly, they accomplish thisby agreeing on arelatively high common asking
price for their product that none of the member firms will be permitted to
underbid (i.e. price-fixing cartels). Alternatively, the member firmsmay ssimply
agree to divide the market by geographic territory or by customers and grant
each other local monopolies without necessarily enforcing a uniform price
structure (i.e. market allocating or customer sharing cartels).
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Collusive tendering: See Bid-rigging.

Competition law is abody of legal rules and provisions that ensures fairness
and freedom inthe marketplace by regulating the conducts of firms, prohibiting
anticompetitive arrangements and abuse of dominance, which impede the
competitive process and hamper the legitimate rights and interests of other
market players, including consumers.

Competition policy refers to those government measures that directly affect
the behaviour of firmsand the structure of theindustry. Itisanintegral part of
economic policy, and may embrace several dementssuch astradeliberdisation,
industrial, investment, and privati sation policies, which have the main objective
of preserving and promoting competition as a means to ensure efficient
allocation of resourcesin an economy, resulting in the best possible choice of
quality, the lowest prices, and adequate supplies to consumers.

Compulsory licensing refers to the act by the state to impose an involuntary
contract between a willing buyer and an unwilling seller. The three most
prevalent compulsory licensing provisions are applicable where a dependent
patent is being blocked, where a patent is not being worked, or where an
invention relatesto food or medicine. Additionally, compul sory licensing may
be implemented as a remedy in antitrust or misuse situations, where the
invention is important to national defence or where the entity acquiring the
compulsory license isthe sovereign. See also Licensing agreements.

Consumer protection policy is abody of legal rules enforced to ensure that
consumers can makewel l-informed decisions about their choicesand that sellers
will fulfill their promisesabout the productsthey offer. In other words, consumer
protection policy prevents producers from engaging in unfair practices while
seeking to increase their sales.

Concentration of economic power istheactioninwhichafirmaimsto govern
other competitors, including but not limited to mergers, acquisitions, joint
ventures and consolidations.

Conditional approval isregulation or modification of the behaviour of merged
firmsin order to prevent or reduce anticompetitive effectswhich might likely
arise from some specific mergers. This can be achieved through a variety of
one-time conditions and on-going requirements.

D

Dawn raids arethose surpriseinspections carried out by officialsof competition
authorities at the premises of the business or businesses suspected, to obtain
incriminating evidence.

Dissolution isthe action of competition authoritiesto re-divide amerger which
has already been consummated because of its anticompetitive effects and/or
failure (of the merging parties) to notify and obtain the approval of the
competition authorities prior to the merger.

Divestiture (also called ‘partial divestiture') refers to the situation when a
merged firm isrequired to divest part or whole of their assets or operationsto
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eliminate identified anti-competitive effects, with permission to proceed with
the merger in other respect.

E

Exclusive dealing isavertical agreement by which aretailer or wholesaler is
‘tied’ to purchasefromasupplier on the understanding that no other distributor
will be appointed or receive suppliesin agiven area.

Export cartels are agreements or arrangements between firms to charge a
specified export price and/or to divide export markets. Such agreements are
usually exempted from the scrutiny of many countries’ competition statutes,
unlesswhen they lead to injurious effects on competitionin the domestic market,
e.g., giveriseto price fixing agreements or result in reduction in exports.

Extra-territorial jurisdiction is the power conferred upon competition
authorities by their countries’ competition law statutesto try anticompetitive
practices originating from outside their countries’ territory but having
substantial adverse effectson the competitive processintheir domestic markets.

G

Geographic market (also called * geographic relevant market’) istherelevant
market in competition case analyses defined by the ability of customers or
consumersto switch purchase between suppliers of substitute productsin case
of aprice hike.

H
Horizontal anticompetitive agreements: See Cartels.

I mport cartels are agreements between domestic importers in order to gain
control over some specificimport markets and to act asacounterbalance against
export cartels. See also Export cartels.

J

Joint refusal to deal (also called ‘boycott’) is ajoint action by competitors
that hasthe purpose of using the combined market power of those competitors
to force asupplier, acompetitor or acustomer to agreeto an action that harms
competition, which would not be agreed to, absent the joint action. See al'so
Refusal to deal.

Joint ventureisan association of firmsor individual s established to undertake
aspecific business project. Joint ventures should be scrutinised by competition
authoritieswhen they are formed by competing firmsin arelevant market.
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Leniencyisagenericterm used to describe asystem of partial or total amnesty
from the penalties that would otherwise be applicable to a cartel member,
which reports its cartel membership to a competition authority. In addition,
competition authority decisions that could be considered lenient treatment
include agreeing to pursue a reduction in penalties or not to refer a matter for
criminal prosecution. The term leniency, thus, could be used to refer to total
immunity and “lenient treatment” , which means|lessthan full immunity.

Licensing agreements are arrangements by which afirm or aperson confers
the right to do something, such as to use a patent, or produce a product, on
another firm or person, which the latter earlier did not possess. Licensing
agreements may contain restrictions asto how thelicenseisemployed, which
might affect the competitive processin the relevant markets adversely.

M

Market power refersto the ability of anindividual firm or agroup of firmsto
raise and maintain price abovethelevel whichwould prevail under competition.
The highest degree of market power is associated with a monopoly, although
all firms; except for those operating in perfectly competitive markets; possess
some degree of market power.

Market share, in strategic management and marketing, is the percentage or
proportion of thetotal available market or market segment that isbeing serviced
by acompany. In the competition world, market share of acompany will vary
according to the definition of relevant markets. The smaller therelevant market
defined for a particular case, the higher share a company may account for in
that market.

Market allocating (or ‘customer sharing’) refers to cartel agreements that
divide markets by territory or by customers among competitors.

Merger is an amalgamation or joining of two firms or more in which one or
several firmstransfer all of its/their property, rights, obligationsand legitimate
interests into an existing firm or to form a new firm. Mergers can be
characterised according to three categories: horizontal mergers, which take
place between firmsthat are actual or potential competitors occupying similar
positionsin the chain of production; vertical mergers, which take place between
firms at different levels in the chain of production (such as between
manufacturersand retailers); and other mergers, such asthose which take place
between companies that sell the same productsin different markets (market-
extension mergers), or companies selling different but related productsin the
same market (product-extension mergers), or conglomerateswith different types
of businesses.

Merger review is the process of evaluating a merger’s current conditions as
well asits potential impacts over the competitive processin relevant markets
by competition authoritiesin order to decide whether to prohibit or to approve
them (wholly or with conditions).
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Misleading advertising refersto any fal se or unfounded representation rel ated
to products made to the public by a company. The representation may be
about the nature, character or performance of a product, such as size, type of
contents or weight. It also includes warranties, statements, or guarantees that
are not based on adequate and proper tests.

Monopoly isamarket structure characterised by asinglefirm selling aproduct
for which there are no close substitutes and by substantial barriersto entry”.

N

Normal competition is a market structure in which a large number of firms
compete with each other by making similar but slightly different products.
Each of thefirm has some control over the pricesit charges since productsare
differentiated. However, since there are no significant barriers to entry and
productsare closely substitutable, the firm cannot affect the market asawhole.

O

Oligopoly a market structure in which the market is dominated by a small
number of sellersor buyers (‘ oligopolists'). Becausethere arefew participants
in thistype of market, each oligopolist isawarethat it can affect market price
and hence its competitors’ profits. Oligopolistic markets, thus, can be said as
being characterised by inter-relationship between market participants. A firm
must consider rival firms' behaviours to determine its own best policy.

Output restriction happens when enterprises producing/supplying the same
products/services agree to limit their supplies to a lower proportion of their
previoussales. Theeffect of limiting suppliesisto create scarcity inthe market,
which makesit possible for sellersto raise prices of products/services.

P

Parallel importsare goods brought into a country without the authorisation of
the patent, trademark or copyright holders after those goods were placed
legitimately into the market elsewhere. Unlike pirated copyright goods or
counterfeit trademark goods, parallel importsarelegitimate products, asargued
by some, since the holders of the IPRs in question have agreed to put them
into market and thus implicitly authorised their subsequent use, be it being
imported by an unauthorised distributor.

Perfect competition is an ideal market structure in which all firms produce a
homogeneous, perfectly divisible output; producers and consumers have full
information, incur transaction costs and are price takers; and there are no
externalities. Since perfect competition israrely, if ever, encountered in the
real world, it is mentioned here only as an ideal against which to compare
other types of market structures.

Per seruleisaregulatory approach by which some certain business practices
are conclusively presumed to impose unreasonabl e restraint on the competitive
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process and thus anticompetitive, or can be held as illegal by themselves,
without further defence. See also Rule of Reason.

Predatory pricing occurs when a dominant firm temporarily charges
particularly low pricesin an attempt to eliminate existing competitors, or create
abarrier to entry into the market for potential new competitors. The predator
will incur temporary losses during itslow pricing policy with the intention of
raising pricesin the future to recoup losses and gain further profits.

Pricediscrimination isthe practice of applying different conditions, normally
different pricesfor the same products to different customers.

Price fixing includes a wide variety of concerted actions undertaken by
competitors which have a direct effect on price

Privateinternational cartelsare conspiraciesinrestraint of trade (whether by
fixing prices, allocating markets or customers, or rigging tenders, etc) that
have or alegedly have one or more corporate or individual participants with
headquarters, residency or nationality outside the jurisdiction of the
investigating competition authorities.

Product market (also called * product rel evant market’) isamarket that includes
all products that are close substitutes for one another, both in consumption
and in production.

Pyramid selling isanon-sustai nable businessmodel that involvesthe exchange
of money primarily for enrolling other peopleinto the scheme, usually without
any product or service really being delivered.

R

Refusal to deal isthe situation when a seller refuses to deal with a purchaser,
usualy when the purchaser has limited options of aternative supply. The
competitive effects of refusal to deal have to be weighed on a cases-to-case
basis. See also Joint refusal to deal.

Relevant market i sthe concept used in competition case analyseswhich defines
the extent of effective constraints in the market in terms of product/services,
time and location. See also Product market and Geographic market.

Remedies refer to those undertakings imposed and enforced by competition
authoritiesin order to removethe adverse effects on competition and consumers
caused by certain business practices or arrangements, or to prevent such
consequencesin the future.

Resale price maintenance is the practice whereby a manufacturer and its
distributorsagreethat thelatter will sell products of theformer at certain prices
(resale price maintenance), at or above a price floor (minimum resale price
maintenance) or at or below a price ceiling (maximum resale price
maintenance).

Restriction on end-usersrefer to those restrictive requirements by aholder of
intellectual property rights that exclude end-users from the benefits of
competition, including but not limited to technological innovation, market
choice, product variety, and substitutable supply.



Restrictive business practices (also called ‘anticompetitive practices’) are
actions by enterprises, whether in the private or public sector, designed to
limit accessto marketsor restrain competition in the market in order to maintain
or increase their relative market position and profits without necessarily
providing goods and services at alower cost or of higher quality.

Rule of reason is a regulatory approach by which competition authorities
weigh the restrai ning effects on competition and the dynamic efficiency benefits
of business behaviours to decide whether to prohibit them. In case the latter
consequencesoverridetheformer effects, then those behaviourscan beallowed
to pass the scrutiny of competition statutes. See also Per serule.

S

Sequencing implementation of competition law is the approach adopted in
some countries in the world which puts the implementation of competition
lawsinto different stagesin order to maximisethe effectiveness and efficiency
of their enforcement in view of the competition authorities’ limited resources
and novelty.

Substitute is a product which, by its characteristics, price, intended use and
customers' patternsof purchases, can serve asasubgtitutefor another (relevant)
product thereby satisfying the equivalent need of the customers

T

Tied selling isthe practice by that customersare obliged to purchase unwanted
goods or services as a condition of purchasing the goods or services they
really want, typically when the supplier makes one product or servicethat is
critical to many customers.

U

Unfair trade practices encompass abroad array of torts, all of whichinvolve
economic injury brought on by deceptive or wrongful conduct. The legal
theories that can be asserted include claims such as trade secret
misappropriation, unfair competition, false advertising, palming-off, dilution
and disparagement.

\Y

Vertical agreements are contractual agreements between suppliers
(manufacturers) and distributors (retailers) affecting the conditionsin which
the parties can buy, sell or resell certain goods or services.
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