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Introduction

(1)
Unfair Trade Practices (UTPs), also called Unfair Competition Practices (UCPs), constitute a core part of antitrust statutes in several countries in the world.  In some cases, UTPs are handled by a separate legislative act - a law on unfair competition, taking into account that UTPs typically have considerable, if not severe, implications for business, in particular for the Small-and-Medium Enterprises (SMEs), as well as for consumer welfare.
ASEAN Context
(2)
In ASEAN, UTPs have remained a low key for a multitude of reasons - due to historical, social, economic, and/or political rationale.  However, under the ASEAN Economic Community (AEC) Blueprint, all ASEAN Member States (AMSs) are envisaged to introduce nation-wide competition policy by 2015.  The key purpose is to ensure a level playing field and develop a culture of fair business competition for enhanced regional economic performance in the longer-term.
(3)
In the last decade, most AMSs have adopted or were in the process of enacting competition laws.  There was a growing awareness of the adverse effects of anti-competitive practices on their economies and consumer welfare, as well as a wide recognition of the potential benefits that can be derived from competition law enforcement.  

(4)
In August 2007, the 39th ASEAN Economic Ministers (AEM) Meeting endorsed the establishment of the ASEAN Experts Group on Competition (AEGC) as a regional forum to discuss and cooperate in competition policy and law (CPL).  

(5)
The AEGC, which comprises of representatives of national competition authorities/relevant governmental agencies responsible for competition issues in respective AMS, convened its inaugural meeting in 2008 and agreed to focus on, for the next 3-5 years, the following:
· Building up competition-related policy capabilities and best practices in AMSs;

· Developing the ASEAN Regional Guidelines on Competition Policy, and 

· Compiling a Handbook on Competition Policy and Law in ASEAN for Business.  
(The Guidelines and Handbook have been adopted in 2010, while the Capacity-Building – facilitated by the ASEAN Secretariat – is on-going and a work-in-progress)

(6)
Though the UTPs and related concerning issues are reportedly excluded and not featured/discussed in the above-mentioned priorities, it may be justified to believe that the completion and adoption of the Guidelines and Handbook, in addition to the on-going capacity-building measures, are indications that ASEAN is beginning to take this issue seriously and proactively.
ASEAN Regional Guidelines on Competition Policy

· A non-binding general framework guide for the AMS as they endeavour to introduce, implement and develop competition policy in accordance with their respective legal and economic contexts.

· Set out different policy and institutional options that serve as a reference guide for AMS in their efforts to create a fair competition environment.

· Illustrates the objectives and benefits of competition policy and provide explanations on scope of competition policy, role and institutional structure of competition regulatory bodies, and competition enforcement framework. 
· Also consider issues of technical assistance, capacity building and international cooperation.
(AECG will update the Guidelines within the next five years to reflect changes and developments in ASEAN and to include international best practices)
Handbook on Competition Policy and Law in ASEAN for Business

· Aimed at regional and transnational businesses engaged in the ASEAN region and is intended to reflect nationwide and sector-specific CPL provisions.

· Inform domestic and transnational business community and investors on current CPL approaches/practices in AMSs, e.g. provisions concerning restrictive agreements, abuse of dominant position, mergers and acquisitions, notifications systems, enforcement procedures, decisions, among others.

· Improve compliance on CPL issues, where lacking.
(7)
Currently, only Indonesia, Singapore, Thailand and Viet Nam have economy-wide CPL and competition authorities, while Malaysia has just adopted nation-wide competition law - expected to be in force in 2012.  Other AMSs have relied on sector-level policies and regulations to achieve competition policy objectives and are working to introduce competition policy by 2015.  In particular, Cambodia and the Philippines are discussing competition law bills, while Lao PDR intends to initiate and introduce national CPL.

Research Questions

What constitute Unfair Trade Practices (UTPs) and what should be in the context of AMS i.e. taking into account the difference in cultural values, what already embodied in the law, general perceptions of various stakeholder groups?  

Answers

· UTPs can be generally defined as “Practices that constitute unfair methods of competition or unfair or deceptive acts or practices.  They include misrepresentation, twisting, rebating, deceptive or false advertising, inequitable claim settlement, and unfair discrimination”
.

· There is no shared definition of UTPs in ASEAN, given the difference in cultural values and interpretation of laws. A relevant case is the word “Corruption/Bribery”, which can be interpreted differently in the ten AMSs, and what is deemed to be a bribe in Singapore, may not be so in another AMS.

· Another useful example is “Government subsidies”.  As ASEAN moves towards establishing an AEC by 2015, with the region becoming a single market and production base, there would be a need to delve on domestic policy issues that bear on the nature of regional competition. With government-owned/government-linked corporations forming an integral segment of the economy in most AMSs, any direct production subsidies (to such firms) could distort the nature of regional competition, and even domestic prices (e.g. if they are in agriculture/food processing industries).  ASEAN, thus, needs to agree on what constitutes acceptable subsidies (in terms of magnitude, form and function) in the context of a regional free trade regime.

· It may well be timely for ASEAN to now define its own competition policy rules, which, apart from the issue of subsidies, may also study and consider the UTPs of regional TNCs. This includes issues like export subsidies (say, due to an FTA arrangement), which generally proscribes anti-dumping measures against each member state’s exports.

What are the costs and benefits of regulating UTPs in a transition/developing economy, which most ASEAN Member States are?  What ‘local’ factors should be incorporated to ensure that the laws are functional?
· Generally, it is expected that the benefits will exceed the costs if UTPs are regulated in ASEAN.  
· A competition policy to regulate, among others, UTPs, will provide the market with a set of “rules of the game” that protects the competition process itself, rather than competitors in the market.  In this way, the pursuit of fair and effective competition can contribute to improvements in economic efficiency, economic growth and development and consumer welfare.

· A sound competition policy complements the trade and industrial policies as well as regulatory reforms.  Competition policy targets business conduct that limits market access and which reduces actual/potential competition, whereas trade and industrial policies encourage adjustment to the trade and industrial structures in order to promote productivity-based growth, and last but not least, regulatory reform eliminates domestic regulation that restricts entry and exit in the markets.  
· Effective competition policy can also increase investor confidence and prevents the benefits of trade from being lost through UTPs. In this way, competition policy can be an important factor in maximizing the benefits and enhancing the attractiveness of an economy to FDI.

· Due to worldwide deregulation, privatization and liberalization of markets, developing countries (which all AMSs are) need a competition policy to monitor and control the growing role of the private sector in their economy.  This ensures that public monopolies are not simply replaced by private monopolies. 

· Besides contributing to trade and investment policies, a competition policy can accommodate other economic and social policy objectives, such as:

(i) integration of national and regional markets;

(ii) protection of SMEs; 

(iii) promotion of technological advancement;

(iv) product and process innovation, and

(v) industrial diversification, among others.

· Each AMS must decide which of the objectives it wishes to pursue, taking into account its own national competition policy needs and priorities.

What are the extra-territorial aspects of prevalent UTPs in the country/region?  Is   there any scope for cross-border enforcement cooperation or some sort of regional approach to regulating UTPs? (i.e. Can ASEAN work together to regulate UTPs, bearing in mind that each ASEAN Member State is only interested to secure as much FDI/investments to their own economy as possible)

· Competition policy and law is a new area of regional cooperation in ASEAN.  Despite this, cooperation efforts among ASEAN Member States have gained significant momentum.  A good case in point is the development and adoption of the ASEAN Regional Guidelines on Competition Policy and the Handbook on Competition Policy and Law in ASEAN for Business.

· Yes, there is and will be certainly much potential for ASEAN to work together to regulate UTPs.  This is because ASEAN Member States have, among themselves as well as with the global economy, become increasingly economically inter-twined and dynamic in the last two decades, reflecting the benefits brought forward by the forces of globalization.  As a result, they also began to undertake comprehensive liberalization, in particular, a proactive deregulation of domestic policy in the wake of attracting more FDI and business activities.  

· With this as a backdrop, there will be a need to create fair competition environment domestically, which would then have a direct impact/linkage to the regional ASEAN scene.  It would be fair to say that a the competition policy and law have played and will continue to play a complementary role in helping governments, businesses and the consumers to reap the full benefits of greater external liberalization and domestic policy deregulation.
· At this juncture, it should be emphasized that there is no universal regime on competition policy and law to fit all circumstances.  In addition, there is no standard footprint in competition policy and law which has yet to emerge globally or among major economies and jurisdictions with so many decades of competition regulation, operational experiences and institutional memories, including the United States and European Union.
· There is still a way to go for ASEAN in implementing fully competition policy and laws.  Clusters of competition-related skills and experiences will need to be widened, deepened and strengthened in the region.  Furthermore, new core competencies will have to be developed and adapted in response to complex challenges emerging from further liberalization, deregulation and globalization and the emergence of a multi-polar world economy.  For the foreseeable future, ASEAN will continue to work on a broad consensus on the objectives and principles for pursuit by competition policy and law. 
@@@@@@

Talking points:

1. Competition for what and for whom? Is it to promote economic efficiency or ensure best consumer deal? If for consumers, increasing sophistication of demand is important. Then, competition becomes consumer driven rather than government driven.
2. Competition may be unfair but not illegal. How to address? Laws may be adjusted in any case.

3. However, cut-throat competition is not good for consumers. It may lead to low quality at low prices undermining business viability (i.e. Chinese toys and milk product stories)

4. Competition takes place at three levels with double standards:

(a) SOEs vs. private enterprise: UTPs in favour of SOEs because of budget support (subsidies promoting inefficiency but competitive advantage), perhaps to pursue social objective. Mixing social with commercial objective is not a good idea.
(b) Large vs. small: UTPs in favour of large companies because of their size and wealth. If large companies are politically connected (and they often are) their UTPs go unpunished. But SMEs form the bulk of all enterprises and need support.
(c) Foreign vs. domestic. UTPs in favour of foreign companies because of FDI policy (incentives, tax breaks). On the other hand there may be performance requirements which are against FDI. Imports may face tariffs and NTBs making them uncompetitive in domestic markets. When FDI comes from large TNCs they have both foreign and size advantage. Will OECD guidelines be sufficient to guide their behaviour?
5. Perhaps a fourth level: sectoral. Some sectors are favoured over others but vie for the same resources. Is picking winners/national champions a good idea?

6. WTO rules on national treatment are important. However, imports and FDI can be treated more favourably, i.e. through incentives. Is this fair? On the other hand, imports are subject to anti-dumping. Is anti-dumping unfair?
7. Rivalry is one of the four determinants of international competitiveness (together with firm structure and strategy). Others are demand conditions (consumers), factor conditions, related and supporting industries. These determinants affect competition also.
8. Four determinants of competition: threat of new entrants, bargaining power of suppliers, bargaining power of customers, threat of substitutes. Government competition policy needs to target those 4 determinants.

9. Issue of competition between value chains rather than individual companies. SMEs need to understand the value chain they are part of or want to be part of to be competitive. Competition will force them to do so.

10. Role of IPR and strict standards. Restricting or promoting competition? Is TRIPS sufficient, too strict, too lax?

11. Competition alone will not drive business development. Enabling environment and culture spurring entrepreneurship and risk taking are essential. Government needs to ensure rule of law: having one is one thing. Enforcing fairly is another.

12. Competition policy and law need to be well coordinated with other economic/business laws, i.e. trade, investment, IPR, company, contract laws and policies but also environmental and social policies.

13. Important issues in promoting fair competition: transparency of business strategies; freedom and accuracy of information; public disclosure of company accounts (and other information such as CO2 emissions), absence of government interference in the market, but enforcement of rule of law on non-discriminatory basis. I.e. standards and carbon taxes are levied equally within a given business sector.
14. Promotion of CSR also important but should not be required by law. CSR should become part of competitiveness.

15. Markets do fail. Businesses fail even in markets with intense rivalry (US crisis of 2008). Rebalancing of government and market role is necessary to ensure that competition contributes to inclusive and sustainable development. In other words, while ideally government should refrain from interference, in practice it may have to intervene other than through law-enforcement in order to restore a healthy balance and ensure social equity and environmental sustainability. Such intervention should be temporary and not result in undue interference and laws may have to adjusted in the meantime.
16. Given the competitive advantages and cross-border business practices of TNCs, is there scope for a multilateral agreement on competition to avoid that TNCs play one market off against another? Or are countries culturally too different for that? ASEAN context? Compare Singapore and Myanmar or Malaysia with Lao PDR, is common competition policy/law realistic? Some ASEAN countries rank the lowest world-wide in terms of corruption. But then, is an ASEAN Economic Union in 2015 realistic?
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