3-Day Training Seminar on Competition Policy & Law 

(21st – 23rd September, 2010 – HaLong City, Vietnam)

Background

CUTS Hanoi Resource Centre (CUTS HRC), in partnership with the Vietnam Competition Authority (VCA) is implementing a three-year project entitled “Strengthening the Competition Authorities in Vietnam”. Through the strengthening of the Vietnam Competition Administration Department (Ministry of Trade – www.vcad.gov.vn) and through the better understanding of the benefits of competition among public officials, the private sector, and civil society, the Project will contribute to the establishment of a business environment that is conducive to the development of the private sector. This will lead to a strengthened international competitiveness of the Vietnamese economy, as well as to better products and services and to increased exportations. All immediate objectives of the Project aim at deepening the application and the implementation of Vietnamese competition policies.

Within the framework of this Project, CUTS, with the support of VCA, plans and coordinates a course to train lecturers in select universities throughout Vietnam on competition & consumer protection law issues from 21-23 September 2010. There were 24 participants from different universities in the Northern, Central and Southern areas, who would be the ones to disseminate the knowledge about competition to others when they are back to their universities. The training course was successfully organized. That was an opportunity for lecturers to share and exchange their knowledge about competition. It is expected that a more in-depth training course will be organized in the near future.
Day 1

· Inaugural Session

The inaugural of the training programme commenced with a speech of Ms. Alice Pham, Director, CUTS Hanoi Resource Centre. She mentioned that the training programme is part of a three year project entitled, ‘Strengthening the Competition Authorities in Vietnam’ which is being implemented with the support of State Secretariat for Economic Affairs, Switzerland (SECO) and the Swiss Competition Commission (COMCO). The aim of the Project is to contribute to the establishment of a business environment that is conducive to the development of the private sector; and would deepen the application and the implementation of Vietnamese competition policies. 

Pham thanked everybody (participants, resource persons) for making it to Ha Long City. She hoped that through this seminar the participants will be able to enhance their understanding on competition policy and law issues, go back to their own Universities and be able to effectively launch the courses. With regard to the purpose of the seminar, she stated that it was to acquaint all the participants with theoretical/practical understanding of competition policy and law and give them hands-on training on how to deal the competition related cases.

Pham once again welcomed everybody to Ha Long City, and hoped they will have very cherishing and prosperous experience through these four days. 
· Overview of Competition Policy & law and Economic Regulation – Thomas Nydegger
He started off by explaining the importance and need for competition. According to him, Competition isn’t a perfect mechanism, but in general the best we have, in order to achieve -- efficient allocation of resources, produce goods and services that consumers want at affordable prices and incentives to encourage innovation and invention. He explained the relationship between competition policy and consumer protection policy. Actually, both of them have a common objective i.e. assuring the welfare of consumers. They both are complementary and strengthen each other mutually. 

Having dwelled about the importance of competition, he explained what is meant by Competition. The participants were then provided with the historical perspective to Competition Policy & Law and mentioned that it was in the year 1890, US became the 1st country to adopt the Competition Act and it was called the Sherman Act. According to him, the main goal of the competition policy is to fight against the anticompetitive practices like agreement to fix prices, agreement to allocate market, abuse of dominance, merger and acquisitions etc. 

He further went to explain the distinction between competition policy and competition law and interface between these two elements. Competition law consists of rules intended to protect the process of competition, with the result that goods and services are sold at competitive prices. Competition Law is concerned with practices that are harmful to the process of competition and it has grown at a phenomenal rate in recent years in response to the enormous changes in political thinking and economic behavior that have taken place around the world (at least 100 systems of competition law). On the other hand, Competition policy (antitrust) is a set of policies and laws which ensure that competition in marketplace is not restricted in a way that is detrimental to economic welfare. 

Nydegger provided an overview of the status of Competition Policy and Law in Vietnam. He mentioned that Vietnam became the 150th official member of WTO (2007) and the introduction of Competition Law was a condition. He emphasised on the importance of Vietnamese companies need to be efficient and existence of anticompetitive behavior would result in fewer efficient companies and higher prices and lower quality. As a result, it would have a direct impact on the Vietnamese producers and consumers and overall, it will prove to be a disadvantage for the Vietnamese economy. He said that the cornerstone of a successful market economy is the existence of a “competition culture” and of a serious competition law. 

To end the presentation, Nydegger clarified that Competition policy is one part of a larger package of market based policy reforms whose purpose is to promote economic development (need of legal infrastructure, property rights etc.). Moreover, competition law protects against international cartels, merger, abusive of dominant firms and for effective implementation of the law, adequate cooperation between sector regulators and VCAD as well as the dialogue between companies and VCAD is important. 
· Introduction to Competition Analysis - Thomas Nydegger
Nydegger explained the importance of Competition in the market and how it helps in achieving development. Then he elaborated the method used to access whether competition is present or absent in the market. First the relevant market has to be defined and identified and the structure of the market has to be understood. If there is any entry barrier, it is necessary to understand the type of barrier; whether the barrier is natural, programmed or regulated. The next step is to analyse the influence of government institutions and competition policy on the market. Finding out interested groups of people willing to do the research is next step followed by analysing restrictions which can be both horizontal or /and vertical. This method has to be followed vigorously before drawing any conclusions.

Nydegger further explained few important component of competition in details, as given below:

Perfect Competition: He explained the market characteristics in a situation of perfect competition i.e. presence of many suppliers and buyers, zero transaction cost, availability of information and free entry into or exit out of the market

Monopoly: The market characteristics in a situation of Monopoly i.e. presence of one supplier and few or many buyers involving only one single product alongwith high entry barriers. A monopoly would lead to the following properties -- monopolist is price setter and as a result, the price is above (perfect) competition level and regulator can increase total welfare through intervention (price regulation).

Oligopoly: The market characteristics in a situation of Oligopoly: presence of few suppliers and many buyers for Similar or differentiated products. Presence of weak (cartel) or strong competition (monopolistic competition), which leads to Oligopolist becoming the price setters rather than price takers and price is above marginal cost.

Towards the end of the presentation, he spoke about the importance of market power. Market power is the ability of a firm to raise prices above its marginal cost. Exercise of market power leads to lower output, it must involve an increase in profitability for the firm and it also enables firm to persistently price at level above level of effective competition.

· M&A Regulation in Competition Law
The third session was conducted by Dr. Siddhartha Mitra, Research Head, CUTS International

At the start of the session, Mitra explained the difference between Merger, Acquisitions and Joint Venture. When two companies combine together to form a new company it is called a merger. The merging companies cease to exist and the shareholders of merging companies continue to have an interest in the merged company. For example, Daimler Benz and Chrysler merged to form a new company, Daimler Chrysler. When one company takes over another and clearly establishes itself as the new owner, the purchase is called an acquisition. The purchased company ceases to exist and its assets get added to that of the purchasing company. Whereas when two companies pooling together parts of their properties, rights and obligations to form a new enterprise are referred to as a joint venture. The parent companies continue to exist, for example: Sony-Ericsson is a joint venture by Sony Corporation and the telecommunications company, Ericsson to make mobile phones. 

Mitra then spoke about the various kinds of mergers, and the cost and benefits of a merger. Mergers are beneficial when it enhances efficiency due to economies of scale or scope and stimulates innovation through pooling of talents or resources. However, there are potential costs of forming mergers i.e. Concentration of market power leading to reduced competition and possibility of abuse of dominance and enhanced ease of coordinated action by potential  competitors to raise prices etc. -- harm to consumers results. 

At the end of his presentation, Mitra provided an overview of the merger regulation in the Vietnam Competition Law. According to the Law, merger is prohibited, if the combined market shares of merging firms exceeds 50 percent unless one or more of merging firms is (are) in danger of dissolution/bankruptcy; merger contributes to socio-economic development or technological advance and/or merged firm continues to be of small or medium size. As per international norms, Pre-merger notification required if merged enterprise has a market share of 30-50 percent unless the merged enterprise is still of medium or small size. 
Day 2
· Discussion on Day 1’s self-assessment exercise – Thomas Nydegger & Siddhartha Mitra

M & A Regulation

1. Q: Distinguish between mergers, acquisitions and joint ventures in a maximum of 3 sentences

→ A: Distinction between mergers and acquisitions is easy from legal perspective as in the case of a merger, two firms together form a new company but in the case of acquisition, one firm takes over another and establishes its power as the single owner, the target firm ceases to exist.  However, from competition perspective, these two terms are synonymous case in many cases when a bigger firm may buy out a smaller one and announce the process as a merger even if it is technically an acquisition. But joint venture is different in a way that a new entity is established by the agreement of two or more companies.

2. Q: List in two sentences the conditions that lead to a) the prohibition of mergers and b) the need for issue of pre-merger notification in Vietnam.
→ A: Prohibition of merger will be applied if combined market shares of merging firms exceed 50 percent unless there are certain positive sides of the merger as clearly indicated in the presentation. Pre-merger notifications are required if merged enterprise has a market share of 30-50 percent unless the merged enterprise is still of medium or small size. 
3. Q: How can a merger lead to increased ease of cartel formation? Please answer in a maximum of two sentences
→ A: A merger where companies form alliances with each other will reduce the number of enterprises on the market. As a result, it is more likely to assemble a unanimous coalition and collusion between existing ones.   

Competition Policy & Law

1. Q: What is the distinction between “Competition Policy” and “Competition Law”?
→ A: Competition Law is a part of Competition Policy

2. Q: Which public policy factors can affect competition policy?
→ A: These factors are the society, the political system, and strategic environment

Introduction to Competition Analysis
1. Q: Can you describe an oligopoly in terms of characteristics?
A: An oligopoly exists in the market when there are few suppliers, many buyers, interdependency between suppliers, similar or differentiated products, weak (cartel) or strong competition (monopolistic competition)
 2. Q: Should competition law focus on consumer or on social welfare and why?
→ A: It should. Though Competition Law is mainly aimed at equality in business activities, its ultimate objective is to ensure the benefits of consumer in particular and the whole community in general.

3. Q: At what do we look when defining

· the relevant product market?

· the relevant geographic market?

→ A: When defining the relevant product market, a wide range of products and services should be involved with their characteristics, intended use, prices taken into account.

When defining the relevant geographic market, an area in which the conditions of competition are sufficiently homogeneous…should be defined.

4. Q: Why do competition agencies define a relevant market?

→ A: The purpose is to define relevant products on geographic markets to be aware of such factors as business groups and competitors, their revenues and shares, positions on the market   to identify potential anti-competitive practices.
· Presentation on abuse of dominance – Thomas Nydegger

In the first place, he gave an overview introduction on abuse of dominance where not only the term “abuse of a dominant position” is well-defined but a number of relevant aspects are put forward in order to assess a possible abuse of dominance. Those were further analysed in the following parts. The very first aspect is definition of relevant markets in which key concepts are mentioned which are product and geographic market, demand substitution, supply substitution. Though in both relevant product markets and geographical markets, goods and services are interchangeable but in the former case, products’ characteristics, use purposes and prices are taken into account and in the latter case, similar conditions of competition are taken into account. When it comes to demand substitutability, consumers can switch to a range of products which they view as substitutes but in the context of supply substitution, suppliers are able to switch production to the relevant products. A framework of analysis is also being provided especially SSNIP-Test, price correlations. SSNIP Test is applied by estimating empirically the critical elasticity of demand. Price correlations are advised to be used with care with specific examples. Cars and motorbike are not price-correlated products but substitutes while steel beams and steel pipes are highly price-correlated products (main material is steel) but not substitutes.  However, it is noted that VCL mainly approach demand substitution and only supply substitution if necessary. And for the determination of substitution, characteristics, uses and prices will be taken into account. 

· Floor discussions:

1. Q: HHI is used in most competition agencies in the world. What is the method to define a threshold (for example EU’s highly concentrated threshold of 2000)?

→ A: HHI is to test for the concentration of market share of firms. It is based on statistics and subject to changes among countries. For example, the 2000 HHI is higher than the US guidelines' “highly concentrated” HHI threshold (of 1800). 

2. Q: In the presentation, the term “abuse of dominance” is only approached under competition law but it is dealt with in both competition law and consumer protection law in Vietnam. What are your views on this?

→ A: It is appropriate to include both competition law and consumer protection law in this regard. Because concerning supply chains, consumers as end users have to suffer in case of an abuse. Though these are separate laws, they truly interact with each other. For example, new pharmaceutical products are over-priced as a result of R&D. Competition law will touch upon this issue with an aim of protecting consumers’ rights while competition law both protects consumers and producers.

3. Q: A transportation unit in Daklak made an investment in building a bus route from Da Lat –Bao Loc in Lam Dong province. After infrastructure has been built, Phuong Trang Company was given permission by the Provincial People’s Committee to continue operate using the infrastructure. Phuong Trang gave free services to customers for 3 consecutive months. The transport unit made a complaint to the People’s Committees. What are your views on the possibility of Phuong Trang’s escape valve?

→ A:

View a/ Phuong Trang may use predatory pricing.

View b/ To determine whether Phuong Trang’s act is predatory pricing, it is important to define whether Phuong Trang has a dominant position. In this case, Phuong Trang is just a new participant without dominant position. Another clue should be relied on is that Phuong Trang used to provide long-distance transport services, then it was capable of supply substitution with bus market and restricting competition significantly.

View c/ Phuong Trang provided services below the cost to preclude competitors

View d/ An investigation should be undertaken to determine whether there is an “intention” to restrict competition. 

View e/ It is very difficult to investigate such above-mentioned intention. But there is certain mechanism when a company’s intention of anti-competitive practices is visible. Such mechanism has yet existed in Vietnam. 

· Presentation on Horizontal Agreements – Siddhartha Mitra (SM)

SM chose to focus on one of two broad types of anticompetitive agreements which is Horizontal Agreements. Other than from the other type, horizontal agreements are between enterprises at the same level of the supply or marketing chain and deemed to be more hazardous.

Horizontal agreements can be classified either using Vietnam Competition Law (CPL) or the basics of characteristics. As per VCL, agreements can be forbidden per se by the law in case of foreclosing, exclusionary, bid rigging (these are clearly defined in this presentation) or prohibited based on market share threshold or a rule of reason treatment which includes price-fixing, market sharing and output restriction. On the basis of characteristics, cartels, bid rigging or collusive bidding and market sharing are analysed. Cartels are seen as the most serious form of anti-competitive agreement as they can have effects on price fixing, allocation of geographical markets, location of points of sale, determination of quantities supplied whether they are public or private cartels. Analysis of empirical evidences shows that as a consequence of a cartel prices will raise unexpectedly and innovation are not undertaken. In the context of Vietnam, there are cases of collusions such as 16 insurance companies agreeing to increase standard insurance premium for cars from 1.3% to 1.56% p.a, Vietnam Steel Association stopping reducing steel prices, all these cases are under investigation by VCA. Bid-rigging is quite a common form in Vietnam regarding public procurement tenders while market sharing can be in terms of geography, customers, and points of sales…

Self-assessment questions:

1. Q: How can cartels be a roadblock to quality improvement? Discuss in not more than 2 sentences. 
→ A: Cartel is a danger all over the world. Competitive motive is eliminated, as a result there is no momentum of quality improvement and in the end, consumers suffer.

→ Comment: Rather accurate. One point should be added is that total surplus in perfect competition is higher than in monopoly.

2. Q: State in a sentence each how the following are treated under Vietnam’s competition law: a) collusion in fixing prices; b) bid rigging 
→ A: The enterprises found guilty of this offense will have to pay a fine equal to 10% of the total revenue they generated in the previous fiscal year or forced to apply other remedies.

→ Comment: The extent of fine does not matter in this case but the way of approach does. Bid-rigging is prohibited per se while collusion in fixing prices should be based on a rule of reason treatment (by weighing between economic benefit and loss or based on determination of combined market share)

3. Q: “Cartelisation is a net drain on the economy.” Use welfare analysis to comment in two sentences. 
→ A: Social welfare is reduced to a large extent though producers do gain surplus (deadweight loss is high in cartelisation and does not exist in perfect competition). 

Floor discussions:

1. Q: Distinguish between cartel, syndicate and collusion?

→A: Syndicate is synonyms to but more formal word than cartel. Collusion is broader than cartel, however in some cases these terms can be substitutes.

· Presentation on Vertical agreements – Dr. S.Chakravarthy

The presentation’s approach was from general to detail, giving a sketchy introduction on competition, competition policy, competition restriction agreements chose to deal only with vertical agreements and not horizontal. As indicated by Dr Chakravarthy, vertical agreements are included in clauses 5, 6 and 7 of Article 8 of Vietnam Competition Law but they are either prohibited per se or based on market share calculation. In case of a market share calculation, the concept to be taken into account is relevant market which has two dimensions: relevant product market and relevant geographic market. Demand substitutability and supply substitutability are two relevant concepts when it comes to relevant product market while in relevant geographic market, geographical dimensions are involved. There are also cases when escape valve is applied when at least one of reasonable conditions listed by him is satisfied for example increasing business efficiency, technological advances…In the next part, the presentation specified some vertical agreements which are explicit in VCL such as resale price maintenance, tie-in agreements, exclusive distribution agreements, exclusive supplies agreements. Refusal to deal and boycott not explicit in VCL were excluded. 

Resale price maintenance (RPM), the practice when the manufacturers sell products of distributors at certain pre-agreed prices, generally attracts a lot of controversy. Specifically, Dr Miles’ case was given to illustrate this point. Dr Miles, a manufacturer of proprietary medicines, was found to eliminate competition by controlling the prices at which its distributors and retailers may sell its medicines. Evidently, RPM is a species of price fixing. Brown Shoe Company is another case relating to tied selling, an agreement in which unpopular product is sold by tying with the popular one using the manufacturer’s dominant position in a large number of cases. The company’s franchise agreement, which stipulated that the franchisee should concentrate on Brown’s shoes in return for Brown’s provision of architectural plans, merchandising records and group insurance at lower rates than what the franchisee could individually obtain and so on, is found to be unfair and undermining competition in the market. Exclusive distribution and supply agreement are also prohibited as it is the case when the supplier appoints one distributor to be the exclusive outlet for his products, restricting other competitors. In the context of Vietnam, as he indicated, Tiger, Heineken and Bivina’s alliance aimed at preventing Laser, a competitor from accessing retail shops, distribution agencies and bars is an example of exclusionary conduct. 

To sum his presentation, Dr Chakravarthy said that vertical agreements are generally subject to “rule of reason” approach and the most important rule to note when assessing vertical agreements is that the gains outweigh the losses to competition. 

Floor discussions:

1. On the exemplary case of exclusive distribution and supply agreement, Tiger, Heineken and Bivina beer enterprises formed an alliance and practiced excusive dealing tactics to prevent Laser, a popular brand of bottle draught beer from entering the market. Laser could not access retail shops, distribution agencies and bars. No action could be taken on the case as there was no Competition Law at that time. 

Q: Do you think the three enterprises should be punished under applicable Vietnam Competition Law? What’s your opinion in this case as in my view to some extent these enterprises did not have to let other enterprises using retail shops, agent, etc…built with their own effort?  

→ A: Any assessment should be based on business efficiency, weighing between plus and minus points. 

The point is that any investment to attract consumers should be encouraged. But in this case of vertical agreements when suppliers foreclosed the market and excluded Laser beer, it is an offence.

2. Would it be wrong to say that market power is central to assessment of vertical agreements?

→ Having the market power does not necessarily lead to vertical agreements. But market power is significant in a way that it is a prerequisite for abuse of dominant position followed by a number of potential effects including anti-competitive practices as vertical agreements.

Self-assessment questions

Case 1. Ceylon Oxygen Ltd. (COL) was a monopoly in the production and distribution of oxygen gas and related products in the domestic market from its inception in 1936 until 1993. Industrial Gases (Pvt.) Ltd. (IGL), a competitor, alleged that COL had resorted to predatory pricing tactics in the aftermath of IGL’s entry into the market. In this regard, evidence of price movements of COL’s products was tendered. This included a reduction in the deposit fee on oxygen cylinders from LKR8500 to LKR3000. In addition, there was a decrease in value maintenance charges from LKR75, to a range of LKR55 to LKR35 after IGL’s entry. Further allegations were made of discriminatory discounts and exclusive dealing, evidenced by written agreements entered into by COL in October 1993 with its bulk purchasers, where buyers agreed to purchase their total requirements of industrial oxygen/related products from COL for an agreed period. It was also established that several substantial discounts were given on different types of gases and cylinder handling charges.

Q: The offences under Competition Law (dealing with horizontal and vertical agreements) are:

(a)
Predatory Pricing

(b)
Exclusive Dealing

(c)
Offering Discriminatory Rebates/Discounts

(d)
All of the above.

→ A: (a) is excluded as there must be a standard price for comparison (normally overall cost) in case of predatory pricing.

(c) is excluded as transactions should be similar in case of offering discriminatory rebates/discounts.

(d) is consequently excluded

(b) is the answer as more signals of exclusive dealing can be seen: COL entered into written agreements in October 1993 with its bulk purchasers, where buyers agreed to purchase their total requirements of industrial oxygen/related products from COL for an agreed period. 
→ Comment: The answer is RIGHT. There are not adequate evidences of (a) and (c) and (d) while there is a high possibility of (b).

QUESTION 2

The Canadian government cracked down on tied selling within banks by coming up with an amendment to the Bank Act, which made tied selling illegal and established a fine of $100, 000 for violations. Their practice typically involved the granting of credit, either via bank loans or margin loans at bank-owned brokerages. Companies and individuals seeking to access credit were often informed that credit lines could be increased only if more investment assets were held at a firm, typically through transfers of products like mutual funds. 

Q: In the above case, what offences under Competition Law are manifest?

(a)
Exclusive Supply Agreement

(b)
Resale Price Maintenance

(c)
Tied selling 
→ A: Tied selling. There is neither exclusive supply agreement nor retail price in this case.

→ Comment: RIGHT answer

· Presentation on Competition Advocacy – Udai S Mehta

When mentioning competition advocacy, USM laid stress on non-enforcement activities aiming at promoting competition in markets which can be classified into two types: government-oriented advocacy, community-oriented advocacy. The difference between the two types is the audiences at whom advocacy is directed. The audiences are government entities and policy makers in the first case and business cases in the later case. USM opined that competition advocacy should be attached to more importance as other than conventional enforcement of the law, it achieves adoption and effective implementation of competition regime by wide public support and increasing awareness of key stakeholders. For competition advocacy to be effective, competition agency’s independence from political influence, sufficient resources and credibility are required. And conversely, an absence of those will pose great challenges to advocacy activities. Other challenges were also presented, the most important of which is a lack of awareness by key stakeholders and transparency and accountability in government authorities’ working procedures. In any case, competition advocacy is observed to play a more increasing role in the context of trade liberalisation, economic regulation, state aids…To sum up his presentation, from international experiences in such countries as United Kingdom, Canada, India… he suggests some lesson learnt for Vietnam towards effective application and implementation of competition advocacy. In particular, competition advocacy might be a more viable channel for promotion of competition than strict enforcement of competition law especially in the context of the countries’ significant privatisation and deregulation on a wide scale. Promotion of competition culture is also of great importance.

Floor discussions
1. Q: To my understanding, competition advocacy is, to some extent, like propaganda activities but in this case as I see competition agencies are involved. Does competition advocacy include these agencies’ instructions and guidance on laws and policies?

→ A: In fact, explanation of the law is not required on competition authorities. There is no formal provision of such explanation, as you can hardly see instructions of law on these agencies’ official website. But in fact, competition advocacy does include producing legal publications and booklets in simpler language for wider outreach even to the grassroots level,  creating platforms such as seminars, training courses where legal provisions can be explained.

2. Q: What are India’s experiences in competition advocacy? 

→ A: In terms of anti-competitive legislations, there are Monopolies & Restrictive Trade Practices Act of 1969, Competition Act of 2002 and there are separate tribunals in charge of judgments or dealing with complaints. As a rule, laws would be submitted to the cabinet of ministries before being adopted. There is an involvement of a think-tank and open house discussions for collecting comments before laws being placed to the Parliament.

In terms of awareness-raising activities, small booklets are posted on CCI websites, sector-specific studies are undertaken to provide data and lay as basis for CCI’s action, media are greatly involved. There are also frequent capacity-building activities for relevant stakeholders such as training courses, workshops, seminars. Most importantly, CCI is financially independent, does not receive funding from line ministry.

3.  Comment: In my opinion, advocacy is only meaningful in a given historic time. At the early stage when Competition Law came into effect, VCA organised many seminars and workshops for public dissemination of the law. Up to now, the existence of Competition Law as well as the role of VCA is in general recognised by the whole community especially after the case of Vinapco’s violation has been successfully dealt with and made into such a big deal by the media. It’s time that enforcement of the law matters most. As I observe, for competition advocacy to be effective in Vietnam, awareness-raising is of the most importance.   

· Presentation on Competition Law and Intellectual property rights - Dr. S.Chakravarthy

His presentation discussed the issues on the relationship between competition and IPR: whether they are conflicting or complementary, how intellectual property right holders can exercise their exclusive rights within the confines of competition law, whether there are any remedies available that governments and competition authorities can resort to. In the first place, he gave an overview on competition policy and intellectual property rights as well as competition and IPR situation in Vietnam. Intellectual property rights, rights granted to creators and owners of intellectual property under various forms such as trade marks, industrial designs, patents are growing in importance. Thought, creativity and intellectual effort and other factors may underpin IPR but at the same time there are great challenges to intellectual property both in developing and developed countries. There is both dichotomy and convergence between IPRs and competition law being observed. IPRs may endanger competition but competition law engenders competition, existence of IPRs may or may not be challenged by competition law. In the context of Vietnam, there are legal regulations on competition (Vietnam Competition Law) and IPRs (Civil Code 2005, 2005 IP Law) in place which have interfaces specifically mentioned in the presentation. In the next part, normal competition concerns associated with IPR regimes such as anti-competitive practices (e.g.,  territorial restraints, exclusive dealings), abuse of dominance (e.g., excessive pricing, restrictions on competitors or end users), M& As are analysed  and some examples are given to illustrate how such concerns were addressed elsewhere. Last but not least, at the end of the presentation, Dr Chakravarthy discussed common remedies for controlling abuse of IPR induced dominance, namely compulsory licensing, geographical indications and parallel imports. 
Floor discussions
1. Q: The relationship between IPRs and relevant laws such as Civil Law, Competition Law?

VCL stipulates that “Where there is any disparity between the provisions of this Law and those of other Laws on competition restriction acts or unfair competition acts, the provisions of this Law shall apply” .  But there is an argument that IPRs governs intellectual property-related issues, including competition issues. Is there any contradiction in this regulation?

→ A: No. There is conformity and interactions between IPRs and other relevant laws (for example: when it comes to unfair competition practices, competition law will refer to IPRs law). 

Self-assessment questions:
There is a case on Ha Long International Salt Co, one of the largest producers of salt for industrial purposes/uses in Vietnam holding two patents for the machines for the dispensing of salt. Ha Long International Salt Co. leased the said machines on the condition that the lessees purchased salt and salt tablets only from it. For this purpose, Ha Long International Salt Co. drafted an agreement, the signing of which by the lessees was imperative before the machines could be leased. The lessees can’t have access to manufacturers other than Ha Long International Salt Co., who produced good quality salt but because of the obligation forced on the lessees by Ha Long International Salt Co., those other manufacturers were shut out of the market. This was the lament of the lessees. If you were the Competition Council, please analyze the facts given above with reference to the provisions of Vietnam Competition Law (VCL) and answer the following questions:

1. Q: Is the argument of Ha Long International Salt Co. valid that use of its salt alone would be good for the lessees, because of its quality and consequent advantages of machine performance and lower maintenance cost?

→ A: Not good as there are various manufacturers of salt and the lessees can’t fully exercise the right of choice.
2. Q: Is the obligation of sourcing the required salt only from Ha Long International Salt Co anti-competitive? 

→ A: Yes. It is tied selling.

3. Q: Is there any foreclosure of the market for salt?

→ A: Yes. 

4. Q: Is competition in the salt market prejudiced?

→ A: Yes. There is virtually monopoly on the market.

5. Q: Is there any restraint of trade?

→ A: Yes

6. Q: Is the agreement violative of any provision(s) of VCL? If so, which?

→ A: Yes. It is Provision 5 Article 13 Competition Law

7. Q: If there is a violation, what is it called in competition parlance?

→ A: Abuse of dominant position/Tied selling

* Comment:  All of answers are RIGHT. It is not simply a case of vertical agreements (tied selling) but also abuse of dominant position. 

Day 3
· Competition Law and Sector Regulation - Siddhartha Mitra  

In recognition of the possibilities that reliance on market forces in fostering social welfare has limitation due to market failure, governments adopt regulations whose aim is to carry out interventions aimed at regulating the behaviour of economic players. In addition, governments also enact sector specific legislations, which establish sector specific regulators to regulate the sectors concerned. Although the mandates of the two are different, there are areas of overlaps and potential conflicting areas that necessitate the need for proper regularisation of their operational framework. Issues under regulation by the two sets of authorities can therefore be categorised into two, namely structural and behavioural. Structural issues generally refer to specified standards guiding players’ operations, which players have to adhere to during and before starting operations. Behavioural issues on the other hand refer to those regulations aimed at controlling the behaviour that firms may engage in after they are already in the industry. This largely refers to the conduct of the players against the consumers or each other. The Vietnam Competition Law prohibits five broad types of anticompetitive practices: 

· agreements that substantially restrict competition (Art 8);

· abuse of dominant or monopoly position (Art 13 & 14);

· ‘concentrations of economic power’ that substantially restrict competition (Art 18);

· acts of unhealthy competition (Art 39); and

· anti-competitive behaviour/decisions by officials or State administrative agencies, taking advantage of their authority (Art 120).

In the case of Vietnam, the Competition Law specifies that ‘where there is any disparity between the provisions of this Law and those of other laws regarding competition-restricting practices or unfair competition acts, the provisions of this Law shall apply’.
 This means the competition authorities will have power over all behavioural competition issues in all sectors, while the sectoral regulatory bodies therein will look after structural as well as technical issues. For the electricity and the banking sector of Vietnam, sectoral laws and regulations did not mention how competition issues in these sectors are to be handled. The electricity sector remains State-dominated so not many issues have conjured up as of now, but there have been signs of unfair competition in the banking sector. It is, therefore, recommended that further regulations are promulgated to prevent interface problems in the future. 

· Competition Policy and Economic Development - Siddhartha Mitra 
Competition policies and laws, which are aimed at preventing and eliminating monopolies, monopolistic practices and other behavioural restrictions that can arise to the efficient functioning of markets, are expected to result in economic efficiency and social welfare. The process through which competition policy and laws result in economic growth is not straightforward. Competition refers to firms contesting with each other for market shares with favourable implications for consumers through lower prices resulting from cost minimization and better quality. Two extreme forms of competition can be used to understand the concept of competition, which are perfect competition on one hand and pure monopoly on the other. 
The difference between the amount that the consumer actually paid and the most that s/he would have been willing to pay, is referred to as the consumer surplus of the transaction. The difference between the price that the commodity is sold and the price that they would be willing to sell for the commodity, is known as producer surplus. If society can be regarded as being composed of consumers and producers, then social welfare would be the sum of producer and consumer welfare. Consumer and producer surpluses are normally regarded as reflecting consumer and producer welfare respectively. Thus total welfare can be regarded as being at a maximum when both consumer and producer surpluses are maximised. In perfectly competitive markets, this occurs when the market is in equilibrium. 
There are some studies that have been done and have managed to outline the importance of competition and competition policy to economic development. In one study, Bucci (2004) suggests an inverted U shaped relationship (resource efficiency versus innovation effects). Dutz and Hayri (2001) showed using cross country data that effective anti-trust policy has a significant positive impact on economic growth. In another study, Yun (2004) shows that:

· As the number of firms increase, productivity growth increases

· Monopoly rents boost productivity growth in the short run but hinder economic development in the long run

On the other hand, Kahyarara (2004) suggests a positive relationship between competition policy and productivity, investment and exports. These empirical studies suggest that a certain amount of competition is optimal for economic development. 

· Consumer protection and competition policy - Dr. Chakravarthy 

After defining consumer, Dr. Chakravarthy refers to some kind of behavior that consumer, especially consumer in Vietnam, is a victim of:

· Misleading advertisement

· Unfair contract terms

· Unreasonable price hikes

· Problems of quality, standards

· Problems of safety

· Fake and imitated goods

· Fake drugs affecting health and even life

Hence, a consumer law is the need of the hour. In Vietnam, a consumer protection bill is being drafted which is expected to be promulgated by end 2010. 

Competition policy and consumer policy need to be distinguished:

	Competition policy
	Consumer policy

	Competitiveness
	Consumer welfare

	Efficiency
	Consumer protection

	Behaviour
	Consumer education and assistance

	Structure
	

	Preserving and promoting competition
	Consumer redress against unfair practices

	Efficient allocation of resources
	Consumer information

	Competition law
	Consumer protection law


Each consumer has 8 basic rights as following:

1. Right to basic needs

2. Right to safety

3. Right to choice

4. Right to redress

5. Right to information

6. Right to consumer education

7. Right to representation

8. Right to healthy environment

The reasons why there is little progress in consumer protection in developing countries (like Vietnam) are:

1. Poverty

2. Mal-nutrition

3. Indifference of the well-to-do

4. Inadequate organization of consumers

5. Absence of consumer law

In the world system, some countries have separate competition law and consumer law on the one, and some have one law for both on the other. The model is decided based on specific conditions of each country. And governments have recognized that internationally coordinated approaches may be needed in order to exchange information and establish a general understanding about how to address consumer protection in the context of borderless markets. The challenge is how to strike the right balance between the desirability of social development and economic growth based on new network technologies, and the necessity to provide citizens with effective and consistent consumer protection. 
FLOOR DISCUSSIONS
One participant appreciated the logic that Siddhartha argued that oligopoly is the best scenario for the economy. He supposed that as perfect competition does have its own weaknesses, the long run optimal market structure is oligopoly. In reality, there are many factors called externalities that can prevent perfect competition. In the economy, many sectors and fields do not achieve perfect condition in the market. If the government tries to approach that situation, it would negatively affect the economy. For instance, in one industry, one monopoly enterprise supply inputs for one monopoly enterprise B. If the monopoly condition is broken down, then the market power of B would be larger. In that case, the total welfare would be reduced. Siddhartha added that in perfect competition situation, the total surplus would be zero in the long run. Therefore, in some situations, promoting competition would not maximize the total welfare.

Related to the relationship between competition policy, industrial policy and commerce, Vietnamese government tends to favor industrial one compared to competition. The reason is that they would like to protect infant industries. However, there is another fact that many industries have granted subsidies for such a long time, they still do not achieve successful achievements as expected.

In the context of Vietnam, the first draft of competition bill only had some provisions. When it was issued, there were 123 articles with the ranking of 6th in the world competition system in terms of coverage. Nevertheless, the fact that how the implementation and enforcement of this law is and how competition authorities are granted is still in question.

There was another question raised up was that which definition would be the best for the concept of consumer. Participants and experts do share their own view and take examples to discuss this definition. However, Ms. AP proposed that the subject does not deal with the concept of consumer but the relationship between competition and consumer policy. Therefore, participants should focus on this topic only. Then the discussion continued with the role of consumer association in dealing with complaints in Vietnam. At the moment, the activities of this association are not so effective, so there was a question that whether consumer should make complaints individually or in groups. Dr. Chakravarthy shared that the association would be better as individuals would be in a weaker position.

Mr. Thanh from Vietnam Competition Authority also shared some information about Vietnam Competition Law. In article 54, it is provided that any individual or group finds some type of unfair trade practices can make complaints. However, article 74 says that when there is a complaint, it must be shown by evidence. There is a fact that finding evidence is so difficult for complainers and this may be not feasible. The practice is that state agencies have to use their power in cooperation with other agencies to find out the evidence. 

CONCLUSION
At the end of the course, Ms. AP congratulated the success of the seminar and give heartfelt thanks to the experts for their contribution. And CUTS HRC was also thankful to participants for their attention and contribution. The information provided about competition law in Vietnam was highly appreciated by experts. And the participants also felt that this was a valuable opportunity to gather and share their understandings about the competition law. And they did hope that CUTS HRC would offer a more technical and in-depth training course in the near future. 
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